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FOREWORD 


Our terms of reference required us to develop a mod- 
el regulatory framework for the regulation of misleading ad- 
vertising and residual unfair trade practices in the consumer 
marketplace. Our mandate: required us.to ignore constitution- 
al and political considerations but instead to formulate a 
clear set of ideal policy objectives and evaluate and propose 
ideal policy instruments for their attainment. With these 
before the different levels of government involved in this 
field in Canada, it was felt that constitutional and politi- 
cal judgments as to the different jurisdictional roles were 
more likely to be arrived at with a clearer perspective of 
the end in view. Thus the proposals in this report are di- 
rected to no particular jurisdiction and imply no judgments 
whatever as to appropriate divisions of jurisdictional re- 
sponsibility. These matters, specifically unfair trade prac- 
tices legislation, will be dealt with in another report. 


Why a fundamental re-evaluation of advertising re- 
gulation at this time? Indeed, both the Federal Government 
and, more recently, Several) provinces have been actively. and 
extensively revising their laws, and a casual observer might 
feel entitled to infer”that clear-policy directions anda 
rational, comprehensive ‘''game-plan"' under-lie these changes. 
Unfortunately, this conclusion would be unwarranted. First 
of all, many changes in our laws smack of pure pastiche -- 
legislative spur-of-the-moment responses to a public outcry 
at the latest real or imagined marketplace abuse. We have 
appended to the report as Appendix A a survey, prepared by 
Departmental officials, of advertising regulation in, several 
major Western jurisdictions, much of it of recent vintage, 
to underscore the widely disparate, and indeed, in,policy 
terms, incoherent patterns of regulation on fundamental, 
conceptual issues. 


Apart from the ad hocery that pervades the law in 
most jurisdictions in this area, the heavy dependence on a 
criminal law approach to unfair trade practice regulation 
has attracted increasing concern both from affected. interests 
and from detached analysts of regulation. The Law Reform 
Commission of Canada has rightly challenged the indiscriminate 
use. of the ‘criminal law, and ‘concepts, of strict, liability in 
regulatory contexts, when the moral stigma attaching to a 
criminal conviction may bear little or no relationship to 
the degree of real fault, if any, involved. The Commission 
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has also pointed out that the severe limitations inherent in 
the traditional criminal law sanctions of a fine or imprison- 
ment overlook, for example, the importance of restitution or 
compensation to victims of violations, a sanction which may 
much more effectively advance both deterrent and compensatory 
objectives in our legal system. 


Beyond these considerations, the recent enactment by 
three provinces of comprehensive unfair trade practice legis- 
lation, and the likely passage of similar legislation in 
other provinces, has created major overlaps in Federal and 
Provincial laws. These overlaps are confusing both to the 
consumer and businessman, expensive for the latter facing 
multiple and possibly contradictory compliance requirements, 
and wasteful of public enforcement resources. 


A fundamental rationalization of who is to do what 
in this field can wait: no longer. Further patchwork has be- 
come impossible. While this rationalization obviously must 
ultimately involve constitutional judgments and political 
negotiations, all too often an. such a process the real pur- 
pose intended to be served by the controls in question is 
lost sight of. The process tends. to become nore Important 
than: the purpose. The function sot this paver ses shoperuliy, 
to put in the toretront of tiie process (Orta iON i gallos 
clear Set of policy objectives that must be met if the con- 
sumer interest 1s to be adequately protected, irrespective 


of the subsidiary question of who is to do what part of that 
job. 


It 1S proper to conclude these opening comments with 
attributions for the various chapters in this study. Mr. A. 
Duggan was ‘principally responsible for Chapters I] and II] 
and substantial aspects of Chapter I. Professor M.J. 
Trebilcock and Ms. L. Robinson were responsible for Chapters 
IV and V and secondary aspects of Chapters I, II and III. 

Mr. H. Wilton-Siegel was responsible for Appendix B, the 
economic analysis of advertising controls and competition 
policy appended to this report. Professor C. Masse was re- 
sponsible for Appendix C of this report, dealing with private 
law redress under Quebec law. Professor Trebilcock co- 
ordinated the study. 
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I. DIRECTIONS OF UNFAIR TRADE PRACTICE REGULATION: 
AN EXAMINATION OF OBJECTIVES 


Introduction 


Legal controls over advertising content have tra- 
ditionally been confined to the relatively narrow goal of 
prohibiting statements which are 'misleading', a characteris- 
tic tested by application of the objective distinction be- 
tween truth and falsity.1 A’ further limitation) whichis 
immediately tevadent, .asjvanva sense, a-produet? or: this ‘ap- 
proach. It has been said that most advertisements operate 
on two levels. They have an informative content, which 
brings to’the°*attention of the’ potential buyer the’ type’ of 
commodityori service! for’ sale, 1ts quality, “Servaceaba lity, 
usefulness and price. There is, in addition, a persuasive 
element in the advertising message which is directed to the 
transformation of latent wants on the part of an individual 
into effective demand for a good or service and which en- 
courages a decision to purchase. 2 Promises may be made, or 
messages’ communicated, at either the informative or the 
persuasive*levels’) Yet! in many jurisdictions ae aie controls 
operate almost exclusively on the former level.’ This 1s 
true at present of the Canadian federal legislation, pro- 
secutions under which are generally concerned with mislead- 
ing claims relating to such matters as price, quality or 
availability of a product. 


The question arises as to whether, in view of the 
nature atid impact of current advertising "techniques, these 
referents for control are too limited. Should regulation 
extend beyond the prohibition of misleading advertising 
claims?!) Ineparticul ar, 1s) theret a’ case’ to. be’ made for” im- 
posime Testrictions on claims made!in the persuasive-—-as 
opposed to the informative--area of advertising messages? 
If so, what limits are to be set on the extension of regu- 
latory activity? These are the themes to be developed in 
this’ chapter: 


Theories of Unfair Trade Practice Control 


Introduction. There has, in some jurisdictions-- 
most notably the United States--been a move away from the 
view that the sole function of advertising legislation is 
the prevention of deception. The theory is rapidly gaining 
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acceptance that the aim of advertising should be to provide 
consumers with product information and that, therefore, regu- 
lation should be directed to ensuring, as far as possible, 
that this goal is attained.° 


The two approaches--the prevention of deception and 
the attainment of a satisfactory level of informative content 
in advertising--are, as formulated, complementary but can, in 
their, implications; ;be;, quite distinct. .Theftormer asydirece= 
ed to the essentially negative function of preventing mis- 
leading advertising, while the latter envisages the more pos- 
itive role for regulatory activity of injecting into adver- 
tisements data, previously omitted, which is considered nec- 
essary for-informed consumer) choice. -It is proposedy to) ex- 
amine each of these approaches in turn. 


Preventing Deception. There has always been a sound 
theoretical basis for singling out the untruthful claim for 
censure. Some of the results which can be said to flow from 
false advertising are as follows. First, it is commercially 
disruptive in that it lures customers away from truthful pro- 
ducers and perhaps superior products and undermines the 
proper functioning of advertising by weakening consumer con- 
fidence in products and’ producers generally. Or, from the 
point of view of market structure, it encourages a situation 
where returns to producers are geared not to their) efficiency, 
but to their ability to utilize inaccurate. information. sec— 
ondly, with regard specifically to its impact on consumers, 
it induces transactions premissed on false data and burdens 
consumers with products which do not fulfil their needs. 
Finally, the moral implications of both lying and propagat- 
ing half-truths tend, in varying degrees, to separate the 
untruthful advertising claim from those to which objection 
might conceivably be made on other grounds. 


This last factor, however, provides a clue to a 
major shortcoming in the approach. The prevention of decep- 
tion is, ex hypothesi, based on the distinction between truth 
and falsity. Yet, it has been argued that the distinction, 
at least if applied rigidly, is workable in_only the most 
blatant cases of advertising transgression. / The point has 


been eloquently urged in the following terms: 


The broadest of the old distinctions which no 
longer serve us as they did is the distinction 
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between 'true"') and »'false'. i Well-meaning critics 
(including many in the advertising profession) who 
say the essential problem is false advertising are 
firing volleys at an obsolete target. Few adver- 
tusersSsaregliars)., Ad strong madvertisime profession 
has its own earnest ethic. Lies are not so readily 
diffused through newspapers and magazines, over 
radio and television. They are not so eagerly be- 
lieved. The ''evils' of advertising could be easily 
enough weducediad Gheyi camesionly arom daes,. The 
deeper problem is quite different. In some ways it 
1s quite opposite. Advertising befuddles our ex- 
perience not because advertisers are liars, but 
precisely because they are not. Advertising fogs 
our daily  lives,lessy»from its pecular’lies than 
from its pecular truths. The whole apparatus of 
the Graphic Revolution has put a new elusiveness, 
irridescence and ambiguity into every-day truth 
in twentieth-century, America.8 ; 


In many cases, analysis of advertising claims in 
terms of whether they are true or false is founded on a lim- 
ited perspective and will gloss over forms of harm whose ex- 
istence fcannotaccurately ibe testediby ithe vapplicatrom of 
thatidastinction.»iInetherfirst mstance; the distinction 
will work tolerably well when applied to claims made in the 
‘informative' sector of an advertising message: it is not 
usually difficult to ascertain whether the price at which a 
product was advertised was in fact the price at which it was 
sold, or whether the quality of an advertised product corre- 
sponds with its quality as advertised. But shortcomings in 
the distinction come to the surface as the search proceeds 
for effective remedial measures. Presumably, the more 
closely the regulator scrutinizes advertising claims, the 
more adept the copywriter becomes in the creation of slogans 
which defy meaningful scrutiny on a true/false basis. In 
some cases, a finding that a claim is misleading or untruth- 
ful will result in nothing’ more than the replacement of one 
superlative with another 9 or of an alluring claim with an 
equally alluring Kee Ue 


Where efforts are made to impose controls on image 
advertising, the distinction becomes not only unworkable, 
but irrelevant. In many cases, it is simply not possible to 
assess an image appeal in terms of truth and falsity. More 
importantly, the problems to which image advertising can be 
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said to give rise are only indirectly connected with the issue 
of truthfulness. As will be seen shortly, the principal at- 
tacks against image advertising are directed against its ten- 
dency to distract consumers from other, arguably more impor- 
tant, issues concerning the product at hand and against those 
claims which exploit the susceptibilities of the audience to 
which they are directed. The problem, in these cases, centres 
not around» therabstract (characteristicsiof the claim itself, 
but around the effects which it produces. 


It is apparent, therefore, that if advertising con- 
trol is to be extended beyond the ‘informative' area, the 
prevention of deception will be too narrow a goal and the 
true/false distinction itooW“aumited aytoobk:) “ihe tquestion, 
therefore, becomes whether the more positive ‘information 
ethic’ -provides,tan acceptable theoretical taltérnmative on 
which to base legislative reform. 


Making Advertising Informative. The theory under- 
lying the more positive approach to advertising control is 
that consumers are entitled to comprehensive and accurate in- 
formation concerning products which they intend to purchase. 
Insufficient information can lead just as readily to unwanted 
purchases ‘as information which is false sw iihenet oreiyeutiis 
the task of producers to ensure that necessary, basic product 
information is communicated. It does not follow that adver- 
tising should be the only vehicle for the provision of infor- 
mation, but to. the.extentethat a tirsitheyprancipal lane xor 
communication between buyer and seller and is financed by 
the buyer, it must shoulder at least some of the responsi- 
bility in thas regard: 


Yet, the theory embraces wider economic considera- 
tions which extend beyond the immediate need of the consumer 
for information. Competition is, in a free enterprise system, 
the major force for regulating market behaviour. Competition 
depends, in its turn, on the operation of informed consumer 
choice between competing products and on the determination, 
through exercise of that choice, of price and quality among 
the various products in a market. Where competition of this 
order is absent, there is little incentive for producers to 
keep prices down and quality up. Accordingly, the provision 
of product information to consumers can be seen as a means 
to the end of preserving the orderly functioning of the mar- 
ket and as serving more far-reaching economic interests than 
individual consumer satisfaction with particular products. 
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In promoting advertising as an appropriate vehicle for the 
provision of product information, the information ethic en- 
dows it with anti-trust connotations. If the full implica- 
tions of the ethic are to be realized, it would seem to de- 
mand the introduction of legislation designed to control ad- 
vertising practices which subvert or displace competition 
based on quality and price. These considerations will be 
returned to shortly. However, before engaging in specula- 
tion as to the ends to which the theory might be directed, 
it 1s necessary to examine its inherent limitations. 


It, should first be noted that although it is pos- 
Sible, on a theoretical basis, to distinguish the 'informa- 
tive' approach from the 'misleading' approach in terms of 
positive and negative functions, the practical difference 
between them is not so clear-cut and becomes further clouded 
as regulators working under a purely negative mandate extend 
their activities beyond the patently untrue statement. It 
can, on the one hand, be said that the excision of a false 
claim makes an advertisement more informative so that the 
exercise, has. spositave jeliements and,.on, the other... that .av.re- 
quirement that a particular advertisement convey more 
information has negative aspects in that it reduces the like- 
lihood of deception. 


The plintorma tive {approach 1s, ania sense, a icorol- 
laryuoft the view, thatuadvertising \should not be, misleading, 
BE wity LS Dts ane Cabions that av distinction pecomeswape 
parent. It is based on a number of assumptions which require 
articulation. 


The first, and most sweeping, assumption is that 
the aim of advertising is to inform. It might more accurate- 
ly be stated that the aim of advertising is_to persuade or, 
even) ess: cancumspectlygetowsel ). something: Theneunayviuhe 
only a slight literal difference between the goals of inform- 
ing and informing for the purpose of selling, but in practi- 
cal terms, the goals are almost antithetical--information is, 
supposedly, a consumer's tool whereas persuasion 1s a pro- 
ducer's weapon. Accordingly, making advertising informative 
in a meaningful sense may prove to be a formidable task. 
There is a point in every advertisement where the aim of 


persuasion and the drive for information will gontlaetiahy 
If the information ethic is pushed too far in this conflict, 


it may require a fundamental change in the direction of cur- 
rent advertising and a reassessment of its role in marketing 
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strategy. And these tasks will not easily be performed for, 
by its very nature, the advertisement can be expected to pre- 
sent only one side of a case. To attempt otherwise would be 
self-defeating. Advertising--like many other forms of com- 
munication--is, in this respect, an exercise in advocacy. 

To condemn resort to persuasion and polemics in advertising, 
while tolerating similar tactics in the classroom, in ‘the 
pulpit and on the hustings, smacks of discrimination.1!> Yet, 
so long as the persuasive function of advertising prevails, 
it will continue to offer only one viewpoint at’ the ‘expense 
of the information ethic. It seems, then, that there is a 
point beyond which positive legal requirements cannot go. 


The second assumption is that it is possible to 
differentiate between statements which are informative and 
those which are not. It has been suggested that facts im- 
portant to informed decision making include the price, other 
terms of salé, the existence of possible’ substitute goods 
and the capabilities and durability of the product .+ But 
even if it 1s ‘conceded’ that it is. the task’ of “the advertise- 
ment to convey this information, the suggestion does nothing 
more than indicate the facts which should be included. It 
does not address the questions as to whether, and in what 
circumstances, statements or appeals should be excluded from 
an advertisement. 


The problém is areal one Tor it can,” on the Une 

hand, be said that the mere offering of information is a 
persuasive act!8 and, on the other, that even blatantly per= 
suaSive advertisements do contain some information--that the 
product exists, for example, or that a certain movie star 
smokes a certain brand of cigarettes.19 In the final analy- 
Sis, that last statement is as much information as anything 
else. It may not be desirable or relevant information, but 
in the absence of criteria for determining desirability and 
relevance, it cannot be impugned. 


The final assumption underlying the theory is that 
the information which it seeks to inject into advertising 
would make a difference. It is arguable that the approach 
takes too little account of personal limitations in the con- 
Sumer. For one thing, some consumers may be insufficiently 
educated to understand the data which is thrust at them. 

This is not a patronizing consideration for as goods and 
services become more complex, so will the information which 
is required to explain them.20 The position has already been 
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reached in some instances where products are so complex that 
it 1s not only the uneducated, but also those lacking detailed 
technical expertise who are disadvantaged. There is some 
truth in the assertion that the only way the consumer can now 
make a free choice is 


to train himself as a mechanical and structural 
engineer before he buys a car, to carry a spectro- 
graph when he buys home appliances or a Geiger 
counter when he buys a TV set. 41 


Conclusion. All of these considerations indicate 
that if a philosophy of information is to be adopted as the 
guiding precept for advertising control, it can only be ef- 
fective if account is taken of its inherent limitations. In 
some cases this will require forbearance--it cannot be ap- 
plied to raise the informative or educative content of ad- 
Vertising to a level, which, vivem its’ present structure,’ it 
is inherently incapable of sustaining. In other cases it 
will require positive action. There may, for example, be a 
need to evolve standards for determining what is necessary 
product information and for the selection of cases in which 
it would be appropriate to saddle advertisers with the re- 
sponsibility ior providing at. /And;,/aaicalii these) efforts, 
the over-riding considerations should be whether consumers 
want particular sorts of information, whether they will be 
able to understand it and apply it in their purchasing deci- 
sions and whether it might not be more practicable to create 
sources of product information as alternatives, or supple- 
ments, to the advertising message. 


if ia dimwredupositive, role of: this! nature is ‘en- 
visaged for advertising regulation, it will be necessary to 
supplement the traditional legislation proscription of mis- 
leading advertising with terminology which more accurately 
reflects the wider considerations at issue. The format 
which immediately springs to mind would involve a statutory 
prohibition of ‘unfair' advertising techniques. Precedents 
for resort to this term are to be found in the United States 
in the Federal Trade Commission Act** and in the Ynited 
Kingdom in the recently enacted Fair Trading Act. 


| If ‘unfairness' is to be the guiding precept for 
regulatory agencies in their implementation of the informa- 
tion ethic, it becomes necessary to determine what sorts 
of advertising technique might be regarded as unfair. 
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Considerable guidance is afforded in this inquiry by recent 
developments in the policy of the Federal Trade Commission. 


Categories Of Unfair Advertising 


Introduction: The expanding jurisdiction of the 
Federal Trade Commission. Before examining the categories 
of unfairness which have begun to emerge from the Commission's 
regulatory “activities, Wtimayube: usefulatomtrace;ithe recent 
development of its jurisdiction over unfair advertising. 


The nature and scope of the Federal Trade Commis- 
sion's powers are defined in Section 5(a) (1) of the Federal 
Trade Commission Act, which provides as follows: 


Unfair methods of competition in commerce and 
unfair-or déceptiver acts or practices! in 
commerce, are declared unlawful. 


The portion of this provision which is crucial to the Commis- 
sion’ s: jurisdiction over iadvertisine® isuihespnrasew initia 
or deceptive acts or practices in commerce'.2° 


Despite the presence of the epithet "unfair", the 
efforts,of the Commission have, untilevery recently, been 
confined almost exclusively totherpreventiom 0s uecepuive 
advertising. But within that limited area the Commission 
has assumed an expansive approach to the problem of defining 
and applying the criterion of deception. In the first place, 
the Commission very early adopted the view that the proscrip- 
tion in Section 5 is not confined to actual deception and 
that it 1s sufficient if an advertisement has a capacity or 
tendency to deceive. Proof of actual deception is; there- 
fore, not required in Commission proceedings under the Act. 
This approach received judicial ratification in Charles of 
the Ritz Distrabutors) Corp vers In ‘the same case it 
was held that, in assessing the capacity of an advertisement 
to deceive, the appropriate point of reference is not that 
of the reasonable man. On the contrary: 


the law was not 'made for the protection of 
experts, but for the public--the vast multitude 
which includes the ignorant, the unthinking and 
the credulous'...[T]here remains 'that vast multi- 
tude' of others who, like Ponce de Leon, still 
 -seek"a perpetual fountain ‘of youth: . {It is for 
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this reason that the Commission may ‘insist upon 
the most literal truthfulness' in advertisements 
...and should have the discretion, undisturbed by 
the, counts. torinsast, sag wtp chooses4—'upenialforh 
of advertising clear enough so that, in the words 
of the prophet Isaiah, 'wayfairing men, though 
feels -«shall«not errithereink:)27 


In analysing an advertisement for its capacity to 
deceive, account is taken not of the literal truth or other- 
wise of statements taken in isolation, but of the general 
impression conveyed by the advertisement when read as a 
whole. In applying these broad standards, the Commission 
has attacked, among other things, statements which, while 
literally true, make false implications, are ambiguous or 
omit material facts which qualify the meaning of claims ex- 
pressly asserted: The range of claims which have been im- 
pugned over the years is wide;it includes deceptive state- 
mentstasntoythernature of! the: product! sold; topthe) origin 
or osourceyof) the; product and to)/price iandto'deception aris- 
ing out of testimonials, labelling and promotional 
gimmicks. 


Therpesis no dongexr anything particularly startling 
about these aspects of Commission doctrine. Most of them 
are echoed in developments in Canadian advertising law. In 
Phesbirsteplace;wi ti aswtoebei noted ifromithesabove sample of 
claims found to have been deceptive that they can all be 
characterized as involving factual statements and, as such, 
fall within the ‘informative’ aspect of advertising messages. 


Sections 36 and 37 of the Combines Investigation Act9 are 
clearly wide enough to embrace most mis-statements of this 


natures) (Since, theadecision.of .the.Supreme, CourtsofaAlberta 
in.Ri Vvanlmperia)..Tobacco Products, Ltdi, there,are grounds 
for the view that the 'credulous man' test enunciated in 
Charles of the Ritz has been imported into Canadian law. 
Finally, the proposed amendments to the Combines Investiga- 
tion Act include a provision which would expressly require 
the general impression of an advertisement to be taken into 
account in determining whether or not a particular represen- 
tation is misleading.32 


However, recent developments in the United States 
have broadened the theory of advertising control and it is 
now evident that the Commission is moving in a new direction 
intatesactivities iunderisections.°7 ncekTCawt ‘Sperry 6 
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Hutchinson Co., °° the Supreme Court reaffirmed the power 

of the Commission to define and regulate unfair methods of 
competition. With regard to the first limb SoLysection 5, it 
was held that the Commission's jurisdiction over unfair meth- 
ods of competition is not limited by any requirement that the 
particular’ practicé#in! issue inffinge erther thes lerter or the 
spirit of existing anti-trust ‘laws. @With regard (to! the second 
limb, it was held that the Commission was empowered to pro- 
scribe practices ‘asvuntainordeceptine ini theimsesrect, upon 
consumers regardless of their nature or quality as competitive 
acts or their effect on competition. Theedecrsionvhad thetim= 
portant effect of separating the element of unfairness from 
that of deception. Unfairness is now a distinct and self- 
sufficient ground of complaint. -The court’ noted that 


The Federal’ Trade Commission does «not arrogatenmex= 
cessive power to itself 1£,inwmeasuring a*practace 
against the elusive, but congressionally mandated 
Standard of fairness} 41t, like va icoursnor tequLty, 
considers public values beyond simply those enshrin- 
ed) mney thet ettersor<encompasseds inweherspirdt 208 
the anti-trust laws. 7 


The court cited with approval factors which the Commission 
might take into account in determining whether a particular 
practice as unfair: 


(1) whether the practice, without necessarily hav- 
ing been previously considered unlawful, offends 
public policy as it has been established by the 
Statutes, the common law, or otherwise--whether, in 
Other words, it is within at least the penumbra of 
some common law, statutory, or other established 
concept of unfairness; (2) whether it is immoral, 
unethical, oppressive or unscrupulous; (3) whether 
it*cduses subsStantialunjury to-consumers. +4... 5 


There is, as a result of the decision in Sperry § 
Hutchinson, a growing number of cases in which the specific 


allegation is not that an advertising claim was deceptive, 
but that deewas tntair: 


Economic Factors Bearing on Unfairness. 


(t) Reasonable basts for product claims. Of these 
cases, the most important to date is a group of decisions in 
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which the Commission has held that it is an unfair practice 
for an advertiser to make affirmative product claims for 
which he lacks a reasonable basis.° Lypically. ini issuesan 
such cases are claims involving incomplete and unsubstantiat- 
ed comparisons (such as Firestone's Safety Champion Tyre 
"stops 25% quicker')57, unsubstantiated superlatives (such as 
"Vega is the best-handling passenger car ever built in the 
United States'"')58 and glowing descriptions of product charac- 
teristics which are possessed by most competing brands (such 
as ''RESERVE Cooling Power--only Fedders has this important 
feature. It's your assurance of cooling on extra hot, extra 
humid days") 99. 


in, Pfizer, Inc. , 49 the Commission explained why 
such claims were considered unfair. It stressed the fact 
that the consumer is at a distinct disadvantage, compared to 
the producer, in assessing the reliability of product claims. 
In most cases, the costs involved for the consumer in obtain- 
ing the necessary information are out of all proportion to 
the price of the item in issue. In the case of complex prod- 
ucts, the cost of obtaining the information is disproportion- 
ate to its value. Given the imbalance of knowledge and re- 
sources between consumer and producer, it is economically 
more rational to require the producer to supply the informa- 
tion on which his claim is based than to leave the consumer 
to seek it out for himself. In short, unfairness in this 
context is founded on economic considerations. 


Lt 1S5..clear that. the approach .tands, itsurationale 
in the philosophy of information--that access to material 
product information is essential both to effective consumer 
choice and, to; the proper -functioning ,of .a competitive market. 
It should also be noted that the approach does not transgress 
the limitations inherent in the information ethic--it stipu- 
lates not that advertisers must disclose the basis for their 
claims in the advertising message, but simply that they must 
not make unsubstantiated claims. The approach only becomes 
a vehicle for the provision of information when it is coupled 
with the Commission's advertising substantiation program. 
Under the substantiation program, selected advertisers are 
required to submit to the Commission documentation and sup- 
porative evidence for affirmative claims made in their com- 
mercials. Data collected in this way is made available for 
public inspection. Doubts immediately spring to mind as to 
how useful, in terms of accessibility and comprehensibility, 
information of this nature can be. These difficulties will 
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be canvassed in a later section of this work where the sub- 
stantiation program is examined in some detail. For present 
purposes it is sufficient to note the economic considerations 
bearing on this aspect of the ‘unfairness! approach and the 
drive for information on which these considerations are 
founded. 


(it) Arttftetal product dtfferenttatton. One of 
the most frequently criticized aspects of modern advertising 
is the prevalence of techniques designed to create artificial 
distinctions between competing products which are essentially 
indistinguishable.~ “The impettis for resort to these techn = 
niques has, it is said, arisen out of the réfinement of in- 
dustrial processes which are now geared to the mass produc- 
tion of identical consumer goods. Because the market for any 
one item is finite, all of these goods can be sold only if 
they are made to appear different, and to fulfil different 
consumer needs.41 Advertising is potentially: the most effec- 
tive dévice for performing ‘this: task; "rence, “thes prevalence 
of advertising techniques which studiously avoid reference 
to the physical characteristics of the products they are pro- 
moting and which concentrate instead on building product im- 
age--on holding out imaginery benefits to be derived from use 
of the product. 


Perhapsva* more concrete explanatiom 1or the pre 
valence of the phenomenon is that producers, particularly in 
highly concentrated industries, find it less of an economic 
risk to compete on the basis of promotional techniques than 
to engage an’ price or quality ‘rivalry. “Ine these cases, "asa 
result ‘e1ther"olf express agreement OF simply, OL cUlsetciS 
parallelism, the price and quality of competing brands re- 
main relatively constant inter se, differences occurring 
only in the intensity and ingenuity of SF advertising cam- 
paigns launched by the various producers. 2 


Two.preliminary points should be noted. First, it 
is the function of all advertising to highlight differences 
between competing products--that is the essence of promotion. 
However, where real differences exist between products, dif- 
ferentiation can result in positive benefits to the consumer 
by increasing his opportunities for informed choice and, less 
directly, by intensifying price and quality competition among 
producers in the relevant market. In other words, the com- 
munication to consumers of real differences between competing 
products is in accordance with the philosophy of informa- 
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tion.45 The objections to which attention will here be given 
focus only on artificial differentiation. Secondly, although 
advertising is the principal device by which artificial dis- 
tinctions are created, the evils lie less in the advertising 
itself than its more far-reaching effects. The problem is 
only partly one of misleading or uninformative advertising: 
the deeper concern iS with the preservation of effective 
forms of competition. In many cases, resort by producers to 
certain advertising techniques may only be a means to the end 
of reducing competition;where this is so, the prevalence of 
artificial differentiation will be no more than symptomatic 
of more serious ills afflicting the market. Accordingly, if 
remedial action is considered necessary, it will have to be 
directed not to suppression of the symptom--artificial dif- 
ferentiation--but to the removal of the cause--the reversal 
of tendencies toward concentration. In short, remedies in 
this area would be of an anti-trust flavour. As this work 

is primarily concerned with the means of remedying abuses 
flowing from advertising itself, detailed analysis cannot 

be given to wider market considerations. In the discussion 
which follows, therefore, only passing reference will be 

made to possible solutions to the wider problems. 


What, then, are the evils which can be said to flow 
from advertising geared to artificial product differentiation? 
The first objection focusses on the immediate impact of such 
advertising on the consumer himself. To the extent that ad- 
vertising claims divert attention from the external charac- 
teristics of a product (price, quality, etc.) toward imagi- 
nary associations and appeals, they operate to transform ir- 
relevancies into truths of incontrovertible import. They 
offend against the philosophy of information by depriving the 
consumer of realistic choice between competing products and 
obscure material product information by bombarding the con- 
sumer with refined techniques of suggestion. Galbraith de- 
scribes succinctly the nature of such claims: 


Even minor qualities of unimportant commodities 
are enlarged upon with a solemnity which would not 
be unbecoming in an announcement of the combined 
return of Christ and all the apostles. More im- 
portant services, such as the advantages of whiter 
laundry, are treated with proportionately greater 
gravity. 


The second objection to artificial differentiation 
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in advertising is that it can lead to increases in the re- 
tail prices of products which bear little relation to their 
real value. Where competition is based on promotion, the 
price of a product is likely to be disproportionate to its 
real value, because promotion is expensive and these costs 
are normally passed on to the consumer. Promotional rivalry 
is self-generating--a successful advertising campaign by one 
producer begets more intensive advertising efforts on the 
part of his rivals. -As,advertisingvintensifies, “prices: in> 
crease further.49° Moreover, with the displacement of price 
competition, the forces regulating the upward spiral of re- 
tail prices are weakened, while the ability of producers to 
set their own level of profits and to absorb selling costs 
by manipulating prices is correspondingly increased. 


Finally, it has been argued that artificial dif- 
ferentiation can assist directly in the tendency toward con- 
centration. in, the.markets in. which ££ 01s; used.u.1lt,operates 
in this, respect. by creating) barriers, to,the;entyy ofeprospec= 
tive competitors into the market. In some cases, the only 
way in which a prospective entrant can overcome brand loyalty, 
engendered by artificial differentiation, for existing pro- 
ducts is by mounting an intensive advertising campaign. His 
task becomes all the more difficult where established pro- 
ducers intensify their own promotional activity in order to 
force the newcomer's advertising costs even higher. The cost 
of entry can, in these circumstances, be prohibitive.4/ 


There are, unfortunately, formidable ,ditfticulties, 
both theoretical and practical, confronting the implementa- 
tion of legislative measures to counter the effects of arti- 
ficial differentiation. 


The theoretical difficulties arise out of the in- 
tense disagreement among economists as to how real is the 
problem. It has, on the one hand, been asserted that rivalry 
based on differentiation can benefit the consumer because it 
encourages manufacturers in the development of new products 
and in experimentation designed to improve existing prod- 
ucts.48 More specifically, the monopolistic tendencies of 
artificial differentiation have been disputed. Posner, for 
example, argues that advertising does not create barriers to 
entry. Even where the new entrant is faced with high adver- 
tising costs, the existing firms are themselves forced to 
incur heavy costs in order to maintain their position. More- 
over, the new entrant gets a 'free ride' on the advertising 
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of existing firms which has already secured public acceptance 
for the product. And, in any event, the new firm always has 

the option of advertising less and under-pricing the existing 
firms, while relying on the retailer to publicize the avail- 

ability of the new, low-priced substitute. 


At the other end of the scale are those who would 
endorse the view that advertising aimed at the creation of 
artificial differentiation is, for the reasons outlined above, 
to be condemned. Included in this school are official sources 
in the United States, 9 the United Kingdom,°! and Canada°?. 


And then there is Galbraith's analysis. While view- 
ing advertising of this nature as inhibiting competition and 
thus as imposing additional costs on the consumer, he regards 
these effects and, indeed, advertising itself, as merely symp- 
tomatic of a larger evil whose roots lie in the political 
structure of Western society and in the social values which 
it has embraced. According to Galbraith's perception of the 
new industrial state, the marketing system has departed from 
its traditional function of serving pre-existing needs in 
the consumer and is now diregted toward the creation and stim- 
ulation of artificial wants. The shift has occurred as a 
result of changes in the market place which necessitate the 
management of demand to meet production and the shaping of 
attitudes to ensure the effective functioning of the indus- 
trial system.°4 The creation of wants is achieved in two 
ways;first, through advertising techniques which appeal to 
such personal attributes of the consumer as sexual aspira- 
tions and social acceptability and secondly, by reliance on 
the upward spiral of living standards and the continual 


struggle of society to maintain those standards.°° This” 
process has replaced competition as the governing force in 


the market and ‘it’as,* therefore, pointless“ to attempt to re- 
structure advertising and other trade practices for competi- 
tive ends. 


Yet, despite this welter of conflicting theories, 
there have, in some jurisdictions, been signs of official 
reaction against artificial differentiation. 


In Kellogg Co. et al. ,°© the Federal Trade Com- 
mission issued a complaint, under Section 5 of the Federal 
Trade Commission Act, against four of the largest manufactur- 
ers of ready-to-eat cereals in the United States, alleging 
that they had adopted practices aimed at the illegal monop- 
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olization of the industry. Specifically, the complaint al- 
leges that the respondents have introduced into the market a 
profusion of cereal brands and that they have employed inten- 
sive advertising, aimed particularly at children, designed 

to conceal the true nature of the products and to create ar- 
tificial distinctions between them. It is alleged that, in 
furtherance of these ends, respondents have steadily increas- 
ed the level of their advertising expenditure, increasing the 
retail prices of their respective products and creating high 
barriers to entry into the cereal market. The principal 
ground of the complaint is that the respondents! advertising 
practices amount to unfair methods of competition or decep- 
tive acts or practices in commerce in that they have the 
capacity to mislead consumers, and particularly children, in- 
to the mistaken belief that real differences exist between 
the various cereals. The case has, to date, not proceeded 
far beyond the complaint stage, but in denying a recent mo- 
tion by General Mills, Inc., one_of the respondents, for sum- 
mary dismissal of the complaint,°/ an administrative law 
judge relied heavily on the Supreme Court ruling in Sperry 

& Hutchinson Co. If the complaint 1s sustained, one result 
may be the development, out of the notion of unfairness, of 
an entirely new anti-trust law prohibiting advertising which, 
through image appeals, unsupported factual assertions or 
Simply sheet intensity. assists in brand proliferation. arti- 
ficial differentiation and the further accretion of monopoly 
power in already concentrated industries. 


Similar conclusions were reached by the British 
Monopolies Commission in respect of advertising practices 
engaged in by Procter §& Gamble and Unilever, the largest 
manufacturers of household detergents in the United Kingdom. 
The Commission noted, in its report on the detergent industry, 
that 


competition in advertising and promotion has tend- 
ed to displace price competition. The effects of 
this are not only to increase prices to the extent 
that the additional expenditure in this field is 
wasteful, but also...to keep new entrants out of 
the market, to weaken other competitive restraints 
on prices and profits, and to create a situation 
in which even the less successful of the two com- 
petitors can earn extremely comfortable profits 
while those of the more successful are outstand- 
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ingly high.?8 


Similar concerns were more recently expressed by the Commis- 
sion in a report on the abt of ready-cooked breakfast ce- 
reals in the United Kingdom.? 


However, even if it is possible to resolve the de- 
Datevconcerning artificial, differentiation /intova: firm policy 
commitment to its eradication, there still remains the practi- 
cal problem of devising measures by which this can be achiev- 
ed. The problem is a formidable one because, as has already 
been noted, advertising is usually only a symptom, not the 
source, Of the evil. The Federal Trade Commission's complaint 
in Kellogg includes a proposed order which invisages the im- 
position of one or more of the following forms of relief: 


(1) Divestiture of respondents' assets with a view 
to the formation of new corporate entities to 
engage in the manufacture, sale and distribu- 
tion of ready-to-eat cereals. 


(2) The implementation of a licensing scheme over 
existing trademarks to prevent the further 
proliferation of brands in the market. 


(3) Prohibition of mergers in the industry. 


(4) Prohibition of any practices found to be anti- 
competitive, including shelf-space services 
or use of particular methods of selling or™ 
advertising. 


(5) Any other measures which may later appear to 
be necessary to counter and remedy the effects 
of the respondents! anti-competitive 
pratiices 


The solutions proposed by the Monopolies Commission 
to the problems afflicting the detergent market were less 
far-sighted in that they contemplated not market reorganiza- 
tion, but simply eradication of the more immediate problems. 
They included: 


(1) the imposition of an order requiring substan- 
tial reductions in the wholesale selling 
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prices of both Procter § Gamble and Unilever; 


(2) the institution of negotiations between the 
Board of Trade and the two companies with a 
view to securing a 40 per cent reduction in 
the selling expenses of their respective 
products; 


(3) (tentatively) the introduction of a measure 
under which selling expenses in excess of an 
approved percentage of net wholesale turnover 
would be disallowed as an expense for taxation 
purposes. 


On the other hand, in its report on the breakfast cereal in- 
dustry, the Commission appeared to adopt a defeatist atti- 
tude. Lt) admitted: 1tsiinabilvty to formulate practical jmea- 
sures for restructuring the market and recommended only that 
the profit may gins of the firms involved be kept under con- 
stant review. 


it, is,. unfortunately, beyond the scope of this 
chapter to engage in a detailed analysis of these measures. 
They have been sketched in outline simply for the purpose of 
indicating that if legislative action is contemplated against 
advertising aimed at fostering artificial differentiation, 
there is a need for careful research into the questions of 
defining the nature and source of the evil with precision and 
of evaluating the effectiveness of various policy instruments 
that might be selected by way of response to the problem. 
Some of the issues dealt with in this section are explored 
in more detail in Appendix B. 


It is, however, not yet possible to close the dis- 
cussion on artificial differentiation. The treatment given 
to the topic so far has concentrated on outlining the effects 
and possible solutions to the problem. It still remains to 
deal with the means by which differentiation is achieved and 
to attempt to reconcile measures aimed at the eradication of 
the practice with the theory of advertising control in 
general?) «lt 1s; therefore necessany, ati this: stage.” tompick 
up the threads of the discussion of categories of unfairness 
in advertising. 
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Psychological Factors Bearing on Unfairness. 


(t) General. The means by which advertising in- 
fluences consumption patterns have been depicted as insidious 
forces preying on the consumer's psyche. Advertising, which 
superficially plays an informative role, is seen, in fact, 
aS a manipulative device which creates a scheme of wants in 
the consumer by rearranging his motives. Purchases are in- 
duced not by the presentation of products which will satisfy 
existing needs in the consumer, but by appealing to his sus- 
ceptibilities and subconscious drives. The process reveals 
the two principal characters in the marketing drama as, on 
the one hand, the consumer endowed with the comic features 
of a Thurberian caricature and, on the other, the advertiser 
cmusonuntg all the pervasive influence of Orwell's Big Broth- 
er: The deception owes much to Packard's writings on moti- 
vational research in the 1950's and has been an underlying 
theme of many of the attacks mounted against advertising 
since that time.®°° 


Again, however, the absence of detailed research 
leaves #thie aveownopen atorques tions Packard is depiction wf 
managerial infallibility has recently been dismissed as a 
folk myth. It has been pointed out that market research data 
is incomplete and that advertisers do not know how to reach 
a given audience with any degree of accuracy.°4 


A broader criticism of the line taken by Packard 
(among others) is that it assumes the inferiority of non- 
economic influences in purchasing decisions to purely econom- 
ic tagtors .suchéas, the price ..quality and usefulness of po; 
ducts iw Runchases, motivated by «lesstangible ;concerns,are 
dismissed as being ‘irrational'. These assumptions embody 
value judgments and are, therefore, neither a valid basis 
for the construction of a case against advertising nor a 
workable point of departure for the control of advertising 
abuses.©° Put ina slightly different form, the argument is 
that values may be fictitious as perceived by the consumer 


but -veal. tas enjoyed: ©® advertising does not simply sell a 
product .1t..i1S,,.in the .~mage which 16 scneates,, an,integral 


part of the product .©/ Why is the quest for images evoked 
by advertising appeals any less acceptable than the pursuit 
of less ephemeral goals? Moreover, even the total replace- 
ment in advertising of imaginative appeals would ring no 
changes for facts themselves are not innocent--they are sym- 
bols shaped by the individual's preconceptions and can evoke 
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images just as potent as those created by the more intensive 

methods of persuasion. © Acceptance of this last point leads 
to the conclusion that if advertising is manipulative, a ma- 

jor source of the manipulation lies within the consumer him- 

self, beyond the reach of the critic and the regulator. 


Yet, this conclusion does not altogether dispose 
of the issue. Even if it is accepted that image appeals are 
not inherently undesirable or, at least, are not wholly avoid- 
able, the question remains as to whether some limits should 
be imposed on their use. It might be asked in this regard 
whether they can be subjected to the same restrictions as are 
applicable to statements made in the informative context of 
advertising messages. A recent report prepared for the Fed- 
eral Trade Commission®9 argues that this assimilation should 
be made--that there is no rational basis for distinguishing 
between misleading or unfair claims going to externals (such 
as product performance or price) and misleading or unfair 
claims as to product image. 


The argument is presented in the context of an 
analysis which attributes four basic modes of communication 
to) the advertuser. \ There wis; sfinsteappeal (to /theppernsanal 
attitude in the consumer toward a particular brand. A con- 
sumer preference -for, say, a particular brand of coffeebe- 
cause it tastes better: aswa personal atta tide’. 4alntenpersonal 
attitudes are in evidence where the consumer is influenced 
in his purchase decision by (for example) his need to impress 
family and friends. Appeals to intrapersonal attitudes play 
on the consumer's perception of himself.' If, for example; he 
perceives himself as a good housekeeper, a claim that the 
purchase of a particular brand of coffee is consistent with, 
or will enhance, that perception operates on an intrapersonal 
level. Finally, there are impersonal attitudes, which are 
susceptible to appeals such as convenience--that the local 
store stocks the particular brand, for example./9 Put more 
succinctly, the distinction is that personal attitudes deal 
with the relationship of products to goals, impersonal with 
the relationship of conditions to goals, intrapersonal with 
the relationship of self to ideal self and interpersonal with 
the relationship of self to others. /1 


Claims directed to such matters as product perfor- 
mance, price and availability are subsumed under the personal 
or impersonal categories. Legal controls are, traditionally, 
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concentrated on these categories. Image appeals most fre- 
quently play on the consumer's self-concept and fall, there- 
fore, within the inter- and intrapersonal categories.’ the 
argument is that whether the advertiser's appeal, in making 
a claim, is to personal attitudes or self-concept, the basic 
issue remains the same and that is whether the benefits deliv- 
ered by the product do in fact match the expectations given 
to the consumer by the advertising. /% A claim which causes 
changes in brand comprehension or attitude, while lacking a 
substantial basis for so doing, operates against the goal of 
an informed market place. It is unfair and should be pro- 
hibited.’4 A claim that a brand of toothpaste will make the 
user more popular or more sexually appealing should, accord- 
ing to the analysis, be treated no differently from a claim 
that it produces teeth 25 per cent whiter than any other 
brand or that it will prevent cavities. 


The analysis advocates consistency and is, to that 
extent, appealing but the emphasis on consistency should not 
be allowed to pre-empt assessment of its adequacy in other 
respects. Its major flaw may well be that it threatens a 
misplaced emphasis in regulatory activity. It relies heavily 
on the proposition that misleading product information and 
misleading image appeals share the common element of untruth- 
fulness.,, But» there is also:the equally pivotal factor /of the 
potential of the claim to mislead. It might be argued that 
there is a functional distinction between the two types of 
claim--that, as a general rule, image appeals, even if untrue, 
are less likely to deceive than misinformation. Despite the 
advertising claims to the contrary, Ultra-brite is probably 
incapable, in the normal run of things, of having any per- 
ceptible impact on the, love-life of the user. Yet, the claims 
can hardly be regarded as misleading. Most consumers have a 
sufficiently technical grasp of the facts of life not to be 
affected by the literal untruths propagated by the campaign. 


If the crucial question is, as the analysis asserts, 
whether the expectations generated by the advertisement are 
fulfilled by the product, the formidable problem arises of 
determining, in each case, the extent to which the expecta- 
tion is actively prompted by the advertising message and that 
to which it is a creature of the consumer's own perception 
of the message, a perception which will be shaded by his own 
fantasies, drives and experience. 


It must, therefore, be concluded that persuasive 
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appeals cannot be treated on precisely the same footing as 
factual statements. As has already been seen, the true/false 
distinction which is applicable to the latter is unworkable 
in ‘the case of the*former/ it asp therefore, mecessary’ to 
search further for the deceptive potential in image appeals. 
What sort of harm can be inflicted on consumers by persuasive 
advertising? 


(it) Arttftetal differentratton. According to the 
analysis in the report to the Federal Trade Commission, the 
species of harm sought to_be prevented is the disruption of 
an informed market place. > The goal envisaged is, in other 
words, the preservation of informed consumer choice as the 
foundation of competition. All advertising claims, including 
self-concept appeals, are disruptive if they work against this 
goal. With these points emphasized, the analysis can be seen 
as shading off into the case (already stated) against arti- 
ficval producti dififerentiacion: 


A coherent thesis thus begins to take shape. Self- 
concept or image appeals cannot realistically be treated in 
a vacuum. They ought not to be proscribed simply because 
they operate sin the area of persuaston rather thaw an tHe 
realm of information. Nor should they be assessed solely by 
reference to the criterion of literal truthfulness for they 
may, while being literally untrue, be incredible and, there- 
fore, incapable of misleading. However, like certain types 
of factual statement (such as incomplete comparisons and 
glowing descriptions of product characteristics which are in 
fact possessed by all competing brands) they can be--and fre- 
quently are--employed to disguise the functional identity of 
a particular product with competing brands. 


If there is any difference in this respect between 
factual and imaginative appeals, it is one of degree rather 
than of substance. Image appeals are a particularly potent 
device for the creation of artificial differentiation, for 
two reasons. First, they are inherently ambiguous and ambi- 
guity facilitates over-interpretation:since it is difficult 
to ascertain their meaning, they can be endowed by consumers 
with a significance beyond that of the express statements of 
which they are composed. /® Secondly, they frequently have 
a greater emotional impact than claims expressly asserted; 
emotional appeals can swamp other relevant considerations 
associated with the purchase of a particular product. 
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The thrust of the argument here is, then, that the manipula- 
tive tendency of image appeals does not of itself afford ac- 
ceptable moral grounds for the imposition of controls. But 
its regulation can be justified on economic grounds to the 
extent that it represents potentially the most effective 
means of distorting competitive influences in the market by 
fostering artificial differentiation. 


If taken to extremes, however, this analysis is 
open to a charge of hair-splitting, for it might be regarded 
as achieving nothing beyond the substitution of one ground 
for proscribing image advertising (the economic factor) for 
another (the moral factor). If the result in either case is 
the total abolition of persuasive advertising, it hardly mat- 
ters what theoretical postulates are advanced by way of sup- 
port. The difficulty arises because the very purpose--the 
inevitable effect--of all persuasive advertising is to encour- 
age consumers to purchase the advertised product in prefer- 
ence, tovothers...tets, Dersuasd ve. appeals, sPVadebLini ton ines 
late to factors which are extraneous to the physical charac- 
teristics of, the product being advertised. . Accordingly, 
nearly all persuasive advertising is to some extent directed 
to the creation of artificial distinctions. between competing 
products. This is the function of most modern advertising. /8 


If image advertising is to be preserved at all, 
some limits must be set on its economic regulation. The only 
feasible way of doing this would be to focus regulatory ac- 
tivity on those industries where artificial differentiation 
was most prevalent and most disruptive. To this end, the - 
prime targets for regulation should be identified by refer- 
ence to such features as high levels of concentration, ex- 
tensive brand proliferation and intensive advertising activ- 
ity. Concentration of regulatory endeavours on industries 
exhibiting these characteristics would achieve both the theo- 
retical reconciliation of the need to prevent economic dis- 
ruption with the need to preserve a margin for the legitimate 
operation of persuasive advertising and meet the practical 
expedient that regulatory activity focus on those areas where 
the threat to competition is greatest. 


(ttt) Exploitation. It has been assumed so far 
that the species of harm flowing from persuasive appeals in 
certain situations is economic in nature. It remains to 
consider whether image advertising can inflict other forms 
of injury on consumers to an extent which would justify the 
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imposition of restrictions on ts tuse. NGAI 1 Wie Ge Ta 
structive at this point to return to the development by the 
Federal Trade Commission of categories of unfairness. 


In ITT Continental Baking Goll? the Commission 
alleged (inter alia) that in advertising its product Wonder 
Bread, respondents engaged in practices which were both de- 
ceptive and unfair. It was charged that the advertisements 
which were aimed primarily at children and which, in an ani- 
mated sequence, showed a child visibly growing as he ate the 
respondent's product, tended to exploit the aspirations of 
children for rapid and healthy growth and development by 
falsely portraying the bread as an extraordinary source of 
nutrients. The advertisements were also said to be deceptive 
and unfair in that they exploited the emotional concern of 
parents for the healthy growth and development of their chil- 
drén, 9 In. issuing’ its’ final’ orders ‘the majority OL the con 
mission found the advertisements to be deceptive on the 
ground that Wonder Bread is not an extraordinary source of 
nutrients nor is it the optimum contribution a parent can 
make. to his child's, mitritron during the tormative years, 

It dismissed the charge of unfairness but was careful to 
stress that its ruling did not mean that unfairness could 
never be a ground of complaint against advertising of this 
nature. The basis for the dismissal was a technical one: 
the complaint as framed, instead of alleging unfairness as 

a ground independent of deception, in effect asserted that 
the claims were unfair because they were false. In reaching 
its decision, the Commission simply indicated that a charge 
of unfairness must be supported on grounds additional to, 
and. independent of, ,decention.. inhere remains, \thenerore, 
the very real possibility that the unfairness doctrine will 
be extended to cover psychological exploitation in advertis- 
ing claims. 


In J. B. Williams Co., Inc.,89 the complaint al- 
leged, in part, that respondents advertising for its non- 
prescription stimulant, Vivarin, falsely claimed that 
Vivarin will make one more exciting and attractive, improve 
one's personality, marriage and sex life and solve other 
marital and personal problems. Vivarin's primary stimula- 
tive ingredient was caffeine and produced about the same ef- 
fect as drinking two cups of coffee. The actual grounds of 
the complaint are not altogether clear. It seems that the 
allegation was that the claims were deceptive rather than 


that they were unfair (the complaint was actually proposed 
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prior to the Supreme Court decision in Sperry § Hutchinson 
Co.,7and' to the,Commission's ruling in’ Pfizer)... On, the,other 
hand, the complaint did not expressly allege that the chal- 
lenged claims were untrue--that taking Vivarin or drinking 
two cups of coffee would not produce (at least in some cases) 
some Of the effects claimed. It seems that the principal 
thrust of the complaint was against the exploitation of emo- 
tional problems commonly suffered by women. The respondent 
accepted ayconsent order; »with the;jresult that: the: precise 
implications of the complaint were never worked out by the 
full Commission. However, on the basis of the majority opin- 
20n, in, TT) Continental” Baking Coy) spa tols quaterpossiple 

that the unfairness doctrine would today support a similar 
complaint. . 


Both ITT Continental, Baking+Go; »and).J.1B. Williams 
Co., Inc., insofar as they can be regarded as impliedly ex- 
tending the unfairness doctrine to psychological appeals, 
raise the theoretical difficulties referred to earlier. 
There must be some limits imposed on the proscription of im- 
age advertising, if only for the reason that otherwise ad- 
vertising control would be tainted by an undesirable degree 
ofapatennalism. » clit has, beendsuggested. that »the» likelihood 
of economic injury to consumers as a result of advertising 
claims Should be a necessary prerequisite to intervention. 
Yet, economic factors were not a major consideration in ei- 
ther of these cases. The harm allegedly inflicted on con- 
sumers by the challenged claims were psychological. 


The advertising claims in issue here can be dis- — 
tinguished, in at least one respect, from the normal type 
of image appeal. They did not simply play on consumer, fan- 
tasies, but were directed at specific audiences with pecu- 
liar susceptibilities which they actively exploited. To 
that extent, they might be regarded as valid exceptions to 
the general proposition that image appeals--psychological 
advertising--should not be regulated solely on the basis 
that they are imaginative rather than informative. The 
difficulty lies not in recognizing the exception in isolated 
areas, such as children's advertising, but in setting limits 
on its application to other cases. In many instances it may 
simply not be possible to draw a workable distinction between 
exploitative claims and other forms of image appeal. The 
J. B. Williams case illustrates that the case against certain 
forms of children's advertising and that against the exploita- 
tion of neuroses are virtually indistinguishable. There are, 
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according to the Wonder Bread decision, grounds for protecting 
the emotional concerns of parents on the same footing as the 
susceptibilities of their children. It could, with very 12t+ 
tle ingenuity, plausibly be argued that most image appeals are 
exploitative and that, therefore, the exception constitutes 
the rule. Without necessarily decrying the case for inten- 
sive regulation in special areas such as children's advertis- 
ing, the point might be made that, in the absence of objec- 
tive criteria for drawing the distinction, the extension of 
the unfairness approach into psychological advertising which 
does not have direct economic implications may lead the Com- 
mission onto dangerous ground. 


Social Factors Bearing on Unfairness. It might fi- 
nally be asked whether there is any wider ethic--extending 
beyond the considerations canvassed so far--by reference to 
which the undesirable effects of advertising claims and tech- 
niques canwbe tested. 


It is arguable that much advertising is undesirable 
not so much because it creates needs, but because it urges 
immediate satisfaction of those needs. It is undesirable 
in terms of the social structure because it has a corruptive 
effect on human values: 


Advertising creates obnoxious values to impel the 
American into becoming a 'virtuoso consumer'. Ad- 
vertising has single-handedly transformed the av- 
erage American into a passive, lazy, greedy, sen- 
sual, wholly-minded, materialistic being, cultur- 
ally deprived, whose head has become a TV tube and 
whose motto is 'CONSUME'. 82 


The modern advertisement preaches the doctrine that 
the acquisition of objects will gratify basic inner needs and 
aspirations, thereby prescribing externally derived solutions 
for life's problems. It is populated by a stereotype concern- 
ed with external motivation to the exclusion of higher aspira- 
tions and the more diverse forms of human experience. More- 
Over, its range of vision is confined to the white, suburban 
middle-class way of life, which it holds out, to the frustra- 
tion of those who are not of that category, as the ideal to 
be ceaselessly sought after. 


Modern media, particularly television, have made 
available to advertisers a large and captive audience which 
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can be exposed to very sophisticated presentations of product 
at very frequent intervals. At what point this becomes a 
socially unacceptable form of psychological conditioning is 
the essence of the debate. Some, like Packard and Galbraith, 
see advertising as artificially contriving many of today's 
consumer wants. This view is probably overstated because in 
a sense production almost always precedes and creates the 
corresponding wants. Presumably, there was not a widespread 
demand for bread, the staff of life, until someone produced 
it and its virtues were made manifest.°4 Some, like Huxley, 
see modern advertising and the conditioning it involves as 
one of the fore-runners of the Brave New World.8° One of 
Huxley's prescriptions for the ill, however, namely, close 
legislative regulation of "psychological" advertising etc. ,8 
may, on another view, itself involve the imposition of a val- 
ue system, determined by the State, on the consumer which is 
equally destructive of individual freedoms. According to 
Hayek at least, we may simply be setting off for the Brave 
New World by another route. Some, like Boorstin, argue that 
the world of images and illusions created by advertising and 
the media generally are alienating the individual from 
reality. 88 


Others again, like J.A.C. Brown, °9 argue that mod- 
ern,advertising.1sS,not,nearly as, creatca social, evil, as, crits 
ics assert. Brown argues that a man's essential or "nuclear" 
personality is established at an early age and the kind of 
"conditioning" involved in advertising can rarely change this. 
It can only encourage him to indulge already existent psycho- 
logical needs etc., and what is wrong with this? : 


An interesting and rather unorthodox thesis in de- 
fence of modern advertising has recently been developed by 
an Italian writer, Giancarlo Buzzi.9! Buzzi argues that ad- 
vertising, so far from creating social values, simply re- 
flects the values that already exist in society. 24 Those 
who wish to regulate advertising are really protesting (in 
a futile way) at the social values which it reflects: 


Advertising proposals made by those who want ad- 


vertising to be truthful and honest -- purely in- 
formative -- are, in the last analysis, only com- 
promises....93 The compromise solution to the 


moral problems of advertising is dubious from 
every point of view, and especially the political 
one. Advertising that dissociates itself from the 
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values of the society in which it acts -- here neo- 
capitalism with its faulty competition, its economy 
and mythology of welfare, its strong horizontal and 
vertical social satisfaction -- and at the same time 
tries to sell (goodsuthat are aldiréct iresul toon 

this context, supports only the negative aspects of 
that society. It does so by allowing the value of 
the society to teh pa more insidiously and to per- 
sist longer... .9 


We can rightly ask the advertiser to respect 
individual values in his messages if we can accept 
the fact that the individual we speak of is no lon- 
ger the one delineated by humanistic culture. Mor- 
al complaints against advertising, based on indi- 
vidualistic ethics and making accusations against 
an instrument that works in a Socially /valucdsern- 
ic, Can only create contusion. | To consider these 
complaints, advertising would have to reject the 
values of society, deny its own history, promote 
the reform of individualistic ethics, or revolu- 
tionize existing society.9° 


Buzzi argues that advertising iS neither licit nor 
Lliterty go0d-or evil, vin itseli. \but only relative tor arcan- 
CEXU OT Svsten 0. values.2© He argues” that the true social 
function of advertising should be seen as the wearing out, 
the consumption, of the values of the so-called 'neocapital- 
1st" system: 


Man must go on consuming the goods of the present, 
and many ‘of those of the future;he must go on con- 
suming the doubtful comfort, doubtful beauty, doubt- 
ful justice, and other new aspects, marked and in- 
Sidious, of privilege. Man is engaged in a race 
that) can’ end” in his vietory' or Wis destruction: 

He must consume wildly, consume so frantically that 
he undoes the technocrat's arrogance, an arrogance 
most of us have assumed as our own. Man must show 
the technocrat how impotent he really is;the tech- 
nocrat must have undeniable proof of his inability 
tO “satisty'.in the Serious: sense of he wom. wae 
Informed, courageous advertising men also look to 
this new man when they work to fulfill all the prom- 


ises of technocratic society, helping to bring the 
moment of its death closer....78 
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On this view, advertising will destroy the value 
System upon which it is premised. The system destroys it- 
self. A revolution in social values cannot be legislated. 
We must wait for the apocalypse. 


A difficulty with all these views of the role of 
advertising in the formation of social values, and particu- 
larly of consumer wants, is that they tend in each case to 
be avprdori in, nature. Precisely) what impact) advertising 
has in this respect, and thus on the bargaining process in 
the consumer marketplace, can only be determined by detailed 
empirical research. So far, speculation and dogma have been 
accordedHa. priority. 


Conclusion 


In drawing together all of the considerations out- 
lined above, it can be said that there is a strong case for 
extending controls over advertising beyond the traditional 
prohibition of misleading statements. The implementation of 
a philosophy of information would lend coherence to innova- 
tory measures which might be adopted. Yet the philosophy, 
at least anvatsapplication®tovadvertising,- must! bea" limited 
one -- it must take account of the form and function of mod- 
ern advertising and of the limits to the ability of advertis- 
ing tor operatenas .anleducative devitex” Nor’ should “1.ti proceed 
solely from a basis of.preconceived notions as to what is de- 
Sirable information and what is not -- advertisers should re- 
main free to persuade and consumers to be persuaded by what- 
ever considerations, 'rational' or 'irrational', of which 
they choose to take account. Additional information in ad- 
vertising should only be insisted on where its absence would 
beldikely tot resultianiposi tives hart 


On one level, such harm might result because the 
information is so important that its omission would make ex- 
press claims misleading. On another level, species of harm 
might emerge from the application of the concept of fairness 
in advertising. Advertising may properly be considered un- 
fair where claims are made which lack a reasonable basis and, 
in exceptional cases, where they threaten social disruption 
or emotional injury by exploiting the susceptibilities of 
the audiences to which they are directed. It has been in- 
dicated that research is needed to determine when such cases 
might arise. With regard to artificial product differentia- 
tion, there is a case for regulating advertising which in- 
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flicts economic injury on consumers either in the immediate 
form of burdening them with unwanted purchases or in the more 
far-reaching sense of displacing price competition as a reg- 
ulatory force in the market. The case here is weakened both 
by lack of agreement as to the extent of the harm caused by 
artificial differentiation and by the absence of proven mea- 
sures for reducing the evil at its source. Detailed research 
is also required in both these areas. Finally, the case for 
regulating advertising on purely social grounds is a shaky 
one, for it rests on individual preconceptions of desirable 
social and aesthetic values. Therefore, other than in ex- 
ceptional circumstances, regulation should not be extended 

in, this direction: 


| Our view is that a single statutory approach or 
framework of a prohibitory nature can be fashioned to accom- 
modate thé objective of preventing deceptive advertising, a 
limited objective of improving the informational quality of 
advertising and, in exceptional cases, the objective of out- 
lawing unacceptable forms of psychological exploitation 
(e.g. some kinds of children's advertising). Other objec- 
tives advanced for advertising regulation, e.g. the preven- 
tion of social manipulation, are both too ill-defined and 
lacking a firm enough social consensus to attract legislative 
control at this time. Yet. other,,objectives}:e:g.. therelimi- 
nation of artificial product differentiation, may be better 
addressed not in a general prohibitory statutory framework 
directed specially to advertising but through anti-trust laws 
or special tax policies where underlying problems of market 
structure can be dealt with more directly. 


One other objective which we have not yet mentioned 
but which might appropriately be accommodated in the kind of 
statutory framework we have in mind, although not involving 
advertising explicitly, 1s gross inequality of bargaining pow- 
er or, to use the legal concept, unconscionable transactions: 
With the increasing complexity of products and services, mak- 
ing comparative product and price evaluations difficult, the 
increasing complexity and thus intelligibility of legal tran- 
sactions following the advent of consumer credit, the aggres- 
Sive marketing of consumer credit, eroding consumer circum- 
Spection in shopping decisions, the development of highly 
sophisticated marketing and promotional techniques generally, 
the problems of consumer access to grievance - solving mech- 
anisms, and increasing concentration in many markets, the 
differential in the sophistication and effectiveness that 
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merchant and consumer bring to the bargaining process contin- 
ues to widen. The F.T.C. has invoked the fairness doctrine 
to police certain kinds of unconscionable transactions and in 
Chapter IV of this paper, dealing with private.law redress, 
we examine this supplementary objective of policing residual 
unconscionability in the market place in some detail. 


The chapter which immediately follows will be con- 
cerned with the Canadian federal legislation. It has already 
been noted that the regulatory perspective in Canada is a 
limited one. The focus, at least on the federal level, is 
almost exclusively on the prohibition of 'misleading' claims 
made in the informative area of advertising messages. The 
criminal law is the principal regulatory device. Two ques- 
tions therefore arise: first, whether the criminal law is an 
appropriate tool even for a limited form of advertising regu- 
lation and secondly, assuming that it is, whether existing 
criminal sanctions can be adapted either to perform the pre- 
sent, limited, task more effectively or to enforce a broader 
range of statutory objectives. 
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See, e.g., the thrust of ss 36 and 37 of the Combines 
Envestigdtion Act .R.S. ©1970 C-25; ‘also that. of Ss: be ut 
and 14 of the Trade Descriptions Act 1968 (U.K.). 


Firestone, The Economic Implications of Advertising 

(1967) 2-3;Cohen, "Misleading Advertising and the Combines 
Investigation Act" (1969) 15 McGill Law Journal 622, 626. 
It should be noted that the distinction is sometimes ex- 
tremely ‘difficult to ‘apply: \ it 155, on-occasion “haray te 
determine where the informative element of an advertise- 
ment ends and the persuasive begins. It is, however, a 
useful distinction and will be adopted here as a point of 
reference. 


Ibid. 


Canada, Department of Consumer and Corporate Affairs, 
Misleading Advertising Division, Trade Practices Branch, 
Position, Paper. (unpublished, December (27,2975 )ig tue ee 
also Law Reform Commission of Canada. Studies on ceric 
Liability (1974) 75-6, where it 1s pointed out That the 
consumer needs protection against dishonesty and deceit 
in the seller, against manipulation and the stultifica- 
tion of freedom of choice by the advertiser and against 
advertising pollution by the media; Canadian law satis- 
fies Only tie Tirerrot these necds.y, Uieeticn pug Lola 
the U.S. where both the informative and the persuasive 
aspects of any advertisement can be questioned by the 
Federal Trade Commission under s.5 of the Federal Trade 
Commission Act SSiStat.. 77" (191407 5 Uo eee ee oe 
ili (1938); see Cohem; ‘op cit:; Note.2 sloc.c1 


see, €.g., Alexander, Honesty and Competition (1967); 
"Federal Regulation of False Advertising" (1969) 17 
University of Kansas Law Review 573; Howard and Hulbert, 
Advertising and the Public Interest (Staff Report to the 
Federal Trade Commission, 1973)... 5. 


Note, ''Developments in the Law: Deceptive Advertising" 
(1967) 80 Harvard Law Review 1005, 1026. 


Buzzi, Advertising: Its Cultural and Political Effects 
(University of Minnesota Press, 1968), 129n. 
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Boons@an,\ ihe Imavestloo2)h 216-75; ‘quoted inv Trebilicock, 
"Consumer Protection in the Affluent Society" (1970) 
lO McGill Law Journaigw65,. 2822. 


Buze1, sop .e1t., NOte 43 130n,.: We axe. saved, fromastew 
superlatives, but to what end if they are replaced by 
positive adjectives or equally boring and unhappily cho- 
sen nouns)’. 


An, exanplesp,in.theiFiG context, is; the,Geratol+episode. 
ly SS Bee Wa livansy Coven kTC. 381-F:.2d 8844 (6th. Cire 
1967), an affirmative disclosure order issued by the 
Commission against the respondent in respect of advertis- 
ing claims made for their product, Geritol, was upheld 
by» the: Court of Appeals. .The.advertisement claimed that 
the condition of tiredness and run-down feeling may be 
caused by iron deficiency and, if it is, Geritol would 
Piveytastareciicia /ineshort,. Geritod.is,coodwloysaron 
deficiency anaemia. It was found that the advertisements 
Createdithe talscy.impression, that iron deficiency sangenia 
Causes most tiredness.7, (Subsequentuto: this decisrengs the 
Geritol copywriters resorted to humour, producing a 
series of ardent husbands fended off by haggard wives 
because of their fatigue. Geritol transformations pro- 
duced women sexily clad in pyjamas and slinky gowns, or 
cast as mountain nymphs brimming with desire. The 
accompanyang copy, included) such,,claims:.as:)\"The, great 
majority of tired people don't feel that way because of 
iron=poor biood:and Geritol, won't help. them...but 1t,'s 
a-medical,fact,that many, of the,millions.of people who 
have, 420n,npoorw blood... .are tiredjand,needGeritol. If 
could be...you're tired''. The new advertizement, in 
nominally complying with the affirmative disclosure 
order, did little more than reiterate, in subtler forn, 
the very claim at which the Commission had taken offence. 
The Commission reacted and a battle of semantics with 
the respondents ensued. It was almost a year before 
proceedings were instituted for violation of the order. 
See Keeton and Shapo, Products and the Consumer: Decep- 
tive Practices:,,.(1972)4 1 586n. 


See Howard and Hulbert, OPTCLE. sHNOTENS, LOE Le. 


See. the discussion, intra, ,of.Albertyay: 1 biC d82 B.2d 
Son Lec arCure,. 1950), cert denied 1340) U.os .Ad8a (1950 );. 
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Cohen. 60: Crt., Note 25. *2; Firestone, op.cit., Note oe 5M 
Howard and Hulbert, op.cit., Note 5, Poe. < Cuts 


Winter, The Consumer Advocate Versus the Consumer (1972), 
10; for ‘similar views, see Stigler, ‘A Sketch of the History 
of Truth in Teaching (1973) 81 J. Pol. Ec. 491 and Levitt, 
"The Morality of Advertising" (July-August 1970) Harvard 
Business Review, 84. For a reply to Levitt see Capitman, 
‘Morality in Advertising -- A Public Imperative", in 
Lazer and Kelley, Social Marketing (Irwin, 1973) at p. 
415. For a discussion of the shortcomings of information 
as a philosophy on which to develop advertising control, 
see (Erebitcock; opvcit., “Note. 85"'277-86% 
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bec .RcGLom and Sapo, OpVcr1t. 5 NOTE 105" 50 


One attempt has been made at compiling a list of the fea- 
tures which should characterize a desirable advertisement. 
It is suggested.that it should fulfil six requirements: 
timeliness (i-e., whether the ad reaches the consumer=2n 
time for him to purchase a particular brand at the moment 
hewnecds +t) yintel bigtbalaty; relevance (i. ev,” tomwhataex- 
tent does the ad inform the consumer of his desired ben- 
Graeary completeness re. ,da0es the ad* prov iderstirim vent 
information for the consumer to choose a particular 

brand) ;truthfulness, and ability to reach a target audi- 
ence: Howard and ‘Hulbert, op.cit:, Note ’5;).80-7->7 fhe 
application of these standards may assist in sorting out 
desirable from undesirable claims, but the real testing 
ground will be the areas of relevance and completeness. 
These areas are haunted by the familiar difficulties of 
what are the consumer's benefits;should they be dictated 
to him;and what is relevant information (a question parti- 
cularly apposite where the purchase is not made to satisfy 
"urgent" needs). 


See Firestone Opmer... «Note 2 5; 5Ugz1 3 Opleits) “Note, 
Z28ET . 


See Keeton and Shapo, op.cit., Note 10, 287. 


Winter, Op scit,, Note 15, 8: "(Theré] is\a contiies pes 

tween the goal of accuracy and the goal of communication 
with the consumer. Accuracy pushes toward highly techni- 
cal language not easily comprehended by a layman...while 
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the need to communicate calls for ordinary words which 
often cannot accurately portray the intended meaning." 


See Roseman, Consumer Beware! (1974) 223, quoting from 
an interview with Ralph Nader. 


Fedéeral—TradeiComission Act rl Sauyoucirs 84548) y (19709 - 
Fair itrading ‘Act ‘19737 (UsKumy 3254s 
I6QUTS “Cars id5ila) P(To7 Op. 


The phrase was added in 1938 as part of the Wheeler-Lea 
amendments (52 Stat. 111 (1938)).. It was designed to 
overcome the ruling in FTC v. Raladam § Co. 283 U.S. 643 
(1931), where it was held that the Commission only has 
authority to regulate deceptive acts or practices which 
affect competition. Moreover, prior to the amendments, 
the Act prohibited only unfair methods of competition 
and deceptive acts or practices.” The amendments ‘added 
theepithet "untair™ to the latter ‘part -of ‘that phrage: 
see "Developments in the Law: Deceptive Advertising", 
Opscroyy /Noten6; “Macintyre and Volhard); )''ThesFederal 
Trade Commission and Incipient Unfairness" (1973) 14 


George Washington Law Review 407, 430-2; Thain, ''Consumer 


Protection: Advertising: The FTC: Response" (1972). 27 


Business Lawyer 891, 897-8. 


143 F.2d 676 (2d Cir. 1944). 


Ibid. 679-80, quoting in part from Aronberg v. FTC 132 
Pecanmooy TO7eU/thVCirse 194 298 


Charles *or\the. Ritz Distributors ‘Corp. |v. FTC! 14 s9Pid 


676, 679 (2d Cir. 1944). 


Portattul iv discussion’ of" FTCdécisions prior: to'1970;*see 
Note, "Developments in the Law: Deceptive Advertising", 
op.cit.; Note 6; Alexanders (op -cit?)” Note>S)°Millstein, 


"The Federal Trade Commission and False Advertising" 


(1964) 64 Columbia Law Review 439. These works, while 
now dated, are useful in tracing the development of FTC 
control over advertising. 
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HST) .o2cR thoi dsd) Slee he point has not yet re- 
ceived the attention of the Supreme Court and cannot 
therefore be regarded as being finally settled. Further- 
more, the various judgements of the Court of Appeal are 
not altogether clear on the point. Clement J. seemed to 
indicate a distaste for the credulous man test, but ex- 
pressly agreed with the trial judge's approach--the 

trial judge had cited the test with approval. Kane J. 
held that the reasonable man test was not the appropriate 
criterion for assessing the capacity of an advertisement 
to mislead. But he did not expressly adopt the credulous 
man approach. 


See the new s.36(5) provided for in’ Bill C=2» (1974), 
solo ie 


AO Sisto ke sour 
Ubads 244% 
Lbideesmius3 


E. paguPrizers ing) ()lo7 026 Trans ferMBinder i lradesien. 
Repl. 8. 20L056Pat. Zos0ee. thi Gator 2) ov ires cOimem irene 
Rubber Co. (1970-73 Transfer Binder) Trade Reg.) Reps 
s.2O,bI2mhat 227009) (RIG, £972) (final Jorden tomceasegand 
desist); Benton @ Bowles, Inc.’ 3, Trade RegsgRepeas. 208546 
at “20,215 (FIC 19735). (Linaleacceptance-of consent 
order). 


Firestone Tire & Rubber Co. (1970-73 Transfer Binder) 
Tradé* Keg. Rep. is 20112 ate22 . 069. GRLes 1.979). Cama 
order to ceaSe and desist);affirmed Firestone Tire § 


Rubber) Co. pve. PICy4 od? F.2d. 2465 (oth, Cir: LOL ous 


General Motors Corp. et al. (1970-73 Transfer Binder) 
Trade Reg.qRep. s.20,120> at) 22,102. (FTG, 1972) (fpropesed 


complaint) 5s) Trade Reg. Rep. $920,747 adte2 0, 600" (FAG 
1974) (consent order accepted). 


Fedders Corp. (1970-73 Transfer Binder) Trade Reg. Rep. 
$.20,120 at 22,102 (FTC 1972) (proposed complaint) ; 


> Trade Reg. Rep. 5. 20,825 at/20,69]) (FIG 1975): ewitanel 
order to cease and desist). 
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(1970-75 Vinanster Binder )wirade Regs Rept so207056iat 
Zee SlthlG: el 972i 


DEGLI Cee ai, eumes tone, Wp Oie1, Notes, :2i (20 8 Si lebsony 
"Advertising, Monopolistic Competition and the Consumer" 
(Student Essay, McGill University, Faculty of Law 1971) 
in Trebilcock and Zylberberg, Materials on Consumer Law 
(1974) 111,112;Walker, An Outline for the Rationale of 
Enforcement Priorities of the Misleading Advertising 


a 


Division (unpublished paper for the Misleading Advertis- 
ing Division, Trade Practices Branch, Department of Con- 
sumer and Corporate Affairs) 1-2 (hereinafter referred 


CO Sa Osa thom Paper” Nowa. 


see, e.g., United Kingdom, Report of the Monopolies 
Commission on the Supply of Household Detergents (1966). 


POSAGUOI. iP ApeT AND: «Adu OD Wesel SLUNO te ads de 


Gatbraith, The New Undustrial “state. (2nd ed.) T9711), 209% 
Buzzi.makes the point rather more apocalyptically: ''The 
most serious contradiction,: the: one) that really puts? the 
technocrat on trial is that while his lyrical exaltation 
of scientific knowledge should induce him to be extremely 
congrete,| particularly regarding the, goods: hel produces, 
distributes and consumes, he moves instead amid only ab- 
Sigacmions, ands thergshess ofemyths) Cop. cris , Note /Saiyeo)e 
peer Roseman, .op-cit.g)Notel 215128 {theswonrld’ canbe’ made 
to, beat aipath,.even)toxthe: doorof ah advertaserdwhotha ss: 
nothbualt avbetter :mousetrap) :/\Noterthat often the’ pro- 
duct: atself),doesn't) change... Only the ad,claims ido ..),Once 
theyad*: wani starts yy, 1t4sylike: anvarms; race’ thak teveryone 
wants to stop, but no, one knows how. “While the price of 
the mousetrap goes up, the mousetrap often stays exactly 
the. same.| The mousetrap: buyer subsidizes the advertis- 
ing, but gets nothing in return for it--just a bunch of 
inflated and meaningless claims.'"' See also the analysis 
of the household detergent market in the United Kingdom 
undertaken by the Monopolies Commission, op.cit., Note 42, 
paras (9)en94erlle. cin paraxv9 Leute as moted) thatthe 
manutacturers) selling icosts.accounted for nearly a quar- 
ter of what the consumer paid for the product, the great- 
er part of these costs representing expenditure on adver- 
tising, promotion and market research. 
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Ppids, para. LL. 


Ibid. See also Liebson, op.cit., Note 41, loc. city, 
Note, 'Developments in the Law: Deceptive Advertising", 
U0. GUL af INO ee! ©, 


See the views of Professor Bordern, quoted in Firestone, 
UP CPR eno Lee, 200s,“ o4:. 


Posner, Economic Analysis of Law (1972) 126-7. 


See the discussion, infra, of the complaint issued by the 
Federal Trade Commission against four leading manufactur- 
ers of ready-to-eat breakfast cereals: Kellogg Co. et al. 
[1970-7Grtranster Binder!? Trade Reg. ‘Rep. s: 1G, 696"aL 
2S EE OZ) 3 


United Kingdom, Report of the Monopolies Commission on 
Supply CL uousehola Detergents, op.cit., Note 4z, 


POSIU100 ever NO. 25) Op City, NOTE 4i 9 2-5: 


Galbrdiiilsop.clt.. Notead 9 201.9 see also tiie 
Affluent Society (2nd ed., 1969) 


Galbraith, The New Industrial State, ibid. 
Ga lorerlog nei Lene SOCLety op eat a) NOoeeaa Las. 
Op.cit., Note 50. 


Kevioge woyec als oS Tirade Rege! Rep. S20, 529° Bua 0e 60 
(FIG MG74)-. 


Opt. Note 42) ‘para’ < iG. 

United Kingdom, Report of the Monopolies Commission on 
the Supply of Ready Cooked Breakfast Cereal Foods (1973), 
paras 72 22% 

OP ICI NOtSe AZ5 paras 125-6. 


Up.cit., Note 59> para 102. 


Packard, The Hidden Persuaders (1957) 4-5. The most 
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vivid illustration of the thesis is to be found in the 
now defunct televised cigarette commercial. Some examples 
have been catalogued: 

(a) The Old Gold filter man is an ‘independent guy' 
who does not 'follow the crowd' or ‘care what's 
being done'...He can usuallly be found outdoors 
in clothing that ranges from casual to offbeat. 

(bee Stylishly, cladjeattractive femalesmodelshreview 
progress of their own sex during the past cen- 
tury, observing ‘you've come a long way, baby' 
(Virginia Slims). 

(c) A series for L&M rhapsodizes about the L&M 
moment, ‘When there's a moment just for the 
two of you'. One such occasion is after a 
party;another is at the conclusion of a hectic 
day in suburbia attending to such chores as a 
car wash, the family laundry and grocery shop- 
ping. On these and other 'L&M moments', at- 
tractive young couples snuggle up to one an- 
other and light an L&M. 

(d) The Silva Thins people...delivered the message 
that 'Cigarettes are like women. The best ones 
are thin and rich. Silva Thins are thin and 
nok! 

quoted in Keeton and Shapo, op.cit., Note 10, 586n. 

One of the more amusing examples of the operation 
of motivational research cited: by Packard is the explora- 
tion, on behalf of manufacturers of instant cake-mixes, 
of why housewives enjoy baking. It was concluded that 
the cake is heavily symbolic and that baking represents 
the act of giving birth, so that when a woman bakes a 
cake for her family, she is symbolically presenting the 
family with a new baby. The vulgar euphemism, ''bun in 
the oven'', was referred to as supporting this thesis (77). 


The manipulative effects of psychological appeals can be 
used to a number of ends. One is to induce a decision to 
purchase. Another is to induce the purchase of a partic- 
ular brand. (In the latter sense, psychological appeals 
can be seen as one of the means of achieving artificial 
differentiation--the cigarette advertisements discussed 
in note 62 supra well illustrate the process.) The 
process by which a producer creates artificial differen- 
tiation between his own products has been called "posi- 
tioning". It is interesting to note the prediction, 
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made in 1972, that marketing in the 1970's would be domi- 
nated by companies that compete with themselves by launch- 
ing multiple entries in the same product class, each ad- 
vertised with a different image to appeal to different 
types of buyer (Wall Street Journal, 13 December L972; 
reproduced in Rau, Business Torts (1974), Supplement ll, 
17). «The prediction: has been at) least’ partially fulfil 
ledisee Roseman, opieit.,.)Nome:'21y Seo Mie goundon? take 
Buftferin,’ try Bec epoch headache remedies are made 
by Bristol-Myers. Same with Pepsodent, Stripe and Close- 
up toothpastes--all products of Lever Brothers. And if 
you can't: stand. the, taste of Sanka,» try Bram--both, decatr- 


feinated brews come from General Foods." 


Howard: and: Hulbert; op. 'cit..2 Note 5). 50s MiRackara sain 
self catalogues criticisms RES: indicate the fallabil- 
ity of motivational research and some of the errors com- 
mitted an thevcoursel of wts applacationa~liie sbendency «to 
necand at.as' a) panaceay for allunarketing: problems, the 
unquestioned borrowing from clinical psychiatry and ap- 
plication of such flimsy .diagnostic, tools as the Rors- 
charch test and ther tendency to draw too hastily conclu- 
Sions about mass behaviour from small samplings of test 
Results Op Cit, Note OZ 2 247i: 


Howard and Hulbert, Op: CLG. iss NOt G)-byy)-o5 4 See aso, Demset a, 
Mihe: Technos tructure -Forty-Six Years.-Latten' 4G066 77 

Yale Law Journal, 302, 815 where; an. a) review, of, the, New 
Industrial State, it is argued that all wants are learned 


(not innate) and that the individual should be free to 


choose how and where he acquired his wants: ''The free 
society keeps open the avenues of persuasion and it in- 
vites his: citizens to) walk along. those:paths) an ‘anate 
tempt, to anfluenceé: their Jdves and:-those of their chil- 
dren.'' Wants should not be belittled because they are 
artificially contrived. 


see Trebilcock, op (Cit.,uNote 8) Bosses noe 


see Leff, ''The Cultural and Social: Impact of Society on 
American Advertising" (1970) Law and the Social Order 
397, 400. Professor Leff underscores the point in his 
conclusion: "Remember, if Achilles had heeded only «the 
Ralph Nader kind of advice, when given his famous choice 
between a long-and- comfertabie and a short-and-glorious 
life, he would have gone home, first wrapping his heel 
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in a rolled-up copy of Consumer Reports" (at 401). 
Buel Op. cit. ,oNoter7) 55a 
Howard andubulbettyeopreiiyNote: 5S, (S02 14546 


Tbs 8D 


bad i,  OS-Al. 


Poadey 50d S35. 


Alexander, ''Federal Regulation of False Advertising", 
Oly Otte ONO Pe 55 19/951 DOS. 


Ibid. 


Travers, ‘Forward to a Symposium on the: Federal: Trade 
Commission" (1969) 17 University of Kansas Law Review, 
Donn hare, pees 


SemadeiRe: Repl sy20¢464hat 206372n (FTC, 1973) 4 
reconsidered: 3 Trade! RegesReptuss2094950aty 200421 
LET COLO7S )* 


(1970273. TransfernBindér) TradesReg.iRep.s. 19,67) at 
Cee ZOMETC ol S71 i i tproposedtcomplaint) jw @1970e73s 
Transfer Binder)mTrade Rega iRéeps si20)039 atuz2,024 
(FTC01972)6 (consent! order: accepted). 


Isaacs, ''Psychological Advertising: A New Area of FTC 
Regulation" (1972) Wisconsin Law Review 1097, 1103-4. 


Mad dlsteaniywops cit.-, Note 2951448. 
Jones, "The Cultural and Social Impact of Advertising on 


American Society"! (1970) 8 Osgoode Hall Law Journal 65, 
6944 £: 
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See note 65 above. 

Aldous Huxley, Brave New World Revisited. 

Ibid., at pp. 109, 110 (Perennial Library ed.). 
Hayek, The Road to Serfdom aphoeriak ed. Jp. eS 


Boorstin, op.cit., Note 8: A world is created where ''the 
Grand Canyon itself [becomes] a disappointing reproduc- 
tion Of the Kouichromeoriginal™ “Cat pomz5)« 


Brown, Techniques of Persuasion, (1963). 


Ibid., chap. 7. Martin Mayer, Madison Avenue, U.S.A. 
(Harper, Row), argues a similar thesis: "Advertising is 
the wind on the surface, sweeping all before it when it 
blows with the tide but powerless to prevent a shifting 
of greater forces (atvpsosl2). 


Mayer also argues, rather more dubiously, that modern 
advertising finds a justification in the concept of an 
"added value": 


"Whatever a benefit is promised from the use of a 
product, and the promise is believed, the use of the 
product carries with it a value not inherent in the pro- 
duct itselt?-eethe. face. thatthe: valuewes f2etabiousess 
perceived by the consumer does not mean that it is un- 
real as enjoyed by the consumer. He finds a difference 
between technically identical products because the adver- 
tising has in fact made them different" (at p. 311). 
"Many people will object that advertising creates 'false' 
values forjya product; butiinvan economiestontext} aters 
unimportant whether a use value enjoyed by a consumer is 
true or false. Outside standards of judgment cannot be 
applied tovassess/ thes realityof (privatedgratificataons. 
The history of human vice indicates that values most 
widely regarded as false will always seem real enough to 
command a price in the market place. The truth or fal- 
Sity of advertising values is a matter of individual 


Opinion, not a subject for objective analysis" (at p. 
5L55x 


BUCA. Op Cit, je Note). 
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BrowDMOp Git. Note rao. at’ pp. “l575, |) SL0Vet™ seqr, 
andi Mayer! op. cit, Note O0 at pp) S15"et ‘seq argue’-the 
same point. 


The point carries some: force. The principal thesis 
of Thorstein Vebien in The Theory of the Leisure Class, 
written in 1899, revolves around his concepts of "pecu- 
niary emulation", 'conspicuous consumption" "the pecuni- 
ary standard of living' and "pecuniary canons of taste". 
Veblen complained, in much the same terms as modern writ- 
ers such as Galbraith, Fromm, Packard, etc., about con- 
sumption for status. The paraphernalia of status may have 
been a little different -- large mansions, liveries, ser- 
vants, banquets, hunting, elaborate dress, etc. -- but 
the psychology seems to have been the same. Veblen ar- 
gues that the desire to consume for status is in fact 
traceable, toithe predatory anstincts’ of ancient’ man: 
Certainly, it seems long to precede the advent of modern 
advertising. Buzzi, op.cit., Note 91, argues that what 
has made the consumption ethic more prominent today is 
not advertising but the fact of affluence itself. Modern 
technology has enabled people to indulge their desire to 
consume more easily than formerly. 


BGOZiza opeciiteya Note’ 7} rat p28 
Loa deGgmati ppwi S154%52 


Ibidayyatsp.! 124. 


ibid .jvat peit40: 


made tat pl rieie 
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Others have seen the other end of advertising in other 
ways. Galbraith in The Affluent Society op.cit., Note 
55guwrateshiatips, 161) 

"In a society where virtuosity in persuasion must keep 
pace with virtuosity in production, one is tempted to 
wonder whether the first can forever keep ahead of the 
second. For while production does not clearly contain 
within itself the seeds of its own disintegration, per- 
suasion may. On some not distant day, the voice of 
each individual seller may well be lost in the collective 
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roar of all together. Like injunctions to virtue and 
warnings of socialism, advertising will beat helplessly 
on ears that have been conditioned by previous assault 

to utter immunity. Diminishing returns will have operat- 
ed to the point where the marginal effect of outlays for 
every kind of commercial persuasion will have brought 

the average effect to zero. It will be worth no one's 
while to. speak, ior since.all, speakynone’: Canj nea ne oar 
lence, interrupted perhaps by brief, demoniacal outbursts 
of salesmanship, will ensue." 


Marshall McLyhan in Understanding Media, (Signet ed.) at 
p.,202 states: "When ald, productionyandjal 1), consumption 
are brought into a preestablished harmony with all desire 
and all effort, then advertising will have liquidated it- 
self by its -own success." 


This. view is, of course, anconsistent* wiuthethe normroft 
expanding production which will always require new wants 
to be contrived to consume the additional consumption. 


ere 


II. CRIMINAL LAW CONTROL OF MISLEADING ADVERTISING 
Introduction 


Many jurisdictions still rely heavily on the crim- 
inal sanction as a means of enforcing misleading advertising 
legislation.1 There’ has recently been a trend, at the pro- 
vincial level in Canada, away from this position,“ but it 
still holds true for the major provisions, Sections 36 and 
37 of the Combines Investigation Act. 3 


The aim of this chapter is to examine some of the 
difficulties which flow from the undiscriminating application 
of the criminal law to legislation of this kind and to assess 
the adequacy of the criminal sanction as a means of control- 
ling misleading advertising practices and thereby of protect- 
ing consumers: The discussion'/will be ‘specifically orpented 
toward Sections 36 and 37 of the Combines Investigation Act, 
but most of the points which emerge will apply equally to any 
misleading advertising legislation which is based on the crim- 
inal law approach. 


It is necessary, at the outset, to distinguish the 
several forms which a misleading advertising claim can take. 
It can be a deliberate, fraudulent mis-statement, a mis- 
statement which occurred as a result of negligence on the 
part of someone within the advertiser's business structure 
or it can, in some cases, be entirely accidental, occurring 
withoutsany taultion, the)partzof )thetadvertaser: «Thesscheme 
of the following discussion will be to examine the criminal 
approach from four angles--the nature of the conduct at which 
theslegislation is directed; the nature ofsthe offence, the 
nature of the offender and the nature of the sanction. The 
drift of the argument will be that, in the absence of fraud 
on the part of the advertiser, the criminal law is ill-fitted 
for a primary role in the regulation of misleading and unfair 
advertising : vy thiss is jnoti/toysayssof “course, “that ches eran? 
inal approach has been totally ineffective. The extent of 
the operations of the Misleading Advertising Division under 
the Combines Investigation Act clearly indicates that it has 
not.° The point isp rather) thatithercfriminalsancéipnsis} 
in this context, a clumsy regulatory device and that there 
are better ways of dealing with the problem. The criminal 
Sanction should continue to be invoked in situations involv- 
ing fraud and negligence and as a Support measure to be in- 
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voked in the event of breach by an advertiser of other forms 
of order. 


The Nature Of The Conduct 


The concentration of the enforcement activities of 
the federal authority in Canada has, to date, been.almost«ex- 
clusively on printed advertisements. There has, therefore, 
been little occasion to test the limitations of criminal pro- 
cedure and the penal sanction in dealing with the various 
forms of conduct which may be said to constitute misleading 
advertising. This is because the written word is a medium 
with which the lawyer is well acquainted. The traditional 
procedures are equipped for the task of assessing the truth 
or falsity of printed statements. Television; however, gives 
rise to more complex problems. The televised advertisement 
is an amalgamation of spoken word, printed word and visual 
image. In view of the volume of television advertising, 
it is imperative that it be brought) under: legalecontrol; ayet 
there must be some doubts as to the ability of existing crim- 
inal procedure to cope with the medium. The more blatant 
cases will, doubtless, present few problems, but one can fore- 
see difficulties in satisfying a court beyond reasonable doubt 
that, for example, a particular camera angle gave a misleading 
impression of the size of the product, that a particular shade 
of lighting gave a misleading impression of the quality of the 
product, that a particular vocal inflection gave a misleading 
impression of the nature of the product or that all or some of 
these factors in combination constituted a misleading adver- 
tisine.ciain: 


Yet; it is not only the physical features of certain 
types of advertising which might create problems for the crim- 
inal law. It has already been seen that legislative interven- 
tion in Canada has, to date, been limited to claims made in 
the informative area of advertising messages. There has been 
little attempt to control image appeals or to move beyond con- 
Siderations bearing on the truth or falsity of advertising 
claims. It has been seen that there is a case for extending 
control over advertising which inflicts certain types of eco- 
nomic and psychological injury on consumers. 


Any attempt to adapt the criminal law to fulfil 
these tasks would be misconceived. The exercise is, in this 
context, not geared to literal factors. The traditional 


249 « 


objective tests based on the distinction between truth and 
falsity are largely inappropriate. The concern is more often 
with the irrelevance of a claim than with its untruth; is more 
with indirect appeals which shape attitudes than with direct 
statements which induce purchase. The criteria for ruling on 
the nature of such appeals would need to be behavioural or 
economic rather than legal. Claims would be evaluated, not 
in isolation, but by reference to audience reaction.® Exist- 
ing criminal procedure is clearly not equipped to move in 
these directions. The requirement of proof beyond reasonable 
doubt does not square easily with the notion of behavioural 
evaluation. 


The need to extend existing legal controls to cover 
the newer and more diverse types of advertising misconduct is 
apparent. However, a closer look at the sort of conduct to 
which control should be reaching highlights the clumsiness of 
the criminal approach. Decisions to move regulatory activity 
beyond the print medium or beyond claims made as part of the 
informative aspect of advertisements will require not merely 
amendments to the definition sections of the Act and increas- 
ed budget allocations to the investigating authority. They 
will also require a fundamental reappraisal of the total 
legislative framework. 


The remainder of this chapter will be devoted to an 
assessment of the criminal approach within the relatively 
limited range of present misleading advertising control. 


The Nature Of The Offence 


The view is widely held that the imposition of 
strict liability is essential if the criminal regulation of 
'public welfare' offences such as misleading advertising is 
to be at all effective. It is said that if liability were 
not strict, the incidence of successful prosecutions would 
drop;there would be enormous difficulties in establishing, 
beyond reasonable doubt, the requisite intent in the accused 
for, even in relatively uncomplicated commercial organiza- 
tions, the defendant himself is the only person in a position 
to know how and why the alleged offence occurred. Moreover, 
the underlying aim of the legislation is to prevent harm to 
the public--to protect the consumer from deception. This 
aim loses none of its urgency where the defendant is blame- 
less, for the consumer suffers irrespective of how the mis- 
statement occurred.19 As a general rule, the legislation, as 
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judicially interpreted, implies acceptance of these arguments: 
Most offences created by misleading ed be legislation 
have interpreted as imposing strict liability. 1 


However, as has been recently indicated by the Law 
Reform Commission of Canada, there are certain distasteful 
aspects torstrict dtabilitys 


Since it requires the element of intention to be 
overlooked, it imposes a similar treatment on cases which are 
significantly different. The morally culpable defendant is 
made liable on the same basis as is the morally blameless. 12 


This feature has several undesirable consequences. 
Most importantly, it mayprove to be:destructive of thererim- 
inal process. The moral stigma attached to criminal convic- 
tions’ 1s°as) much ‘a part|of the’penalty as the sentencerampes= 
éai by thé court. (it hasta centrals role to. playqine the werer= 
rent! function of the criminal Vaws) Yet; insofar. as mora? 
stigma: can be said) tolattach tothe moral type of @strictiiia- 
bility offence, the morally blameless are unfairly stigma- 
tized. To the extent that the public welfare offence lacks 
the customary Sstipnha, theimorally culpable offender 1sere- 
leased from what should be.an important consequence of his 
conviction. Either way, the inconsistency may encourage pub- 
lic disrespect for the criminal’law as a whole®and* reduce the 
efficacy/of the criminal Ssanctionsin other, perhaps: moresvi- 
tal, areas.! 


This consequence has special ramifications for mis- 
leading advertising control. At one extreme, the conduct 
prohibited amounts to a form of economic fraud, to outright 
lying by the advertiser to the customer. The deterrent ef- 
fect of conviction in these circumstances arises not only 
out of the monetary penalty which is imposed, but also out 
of the stigma of having been convicted of lying. But once 
it is attempted to control in the same way mis-statements 
not deliberately made--to convict advertisers who were not 
lying--then not only does the stigma not operate in this 
case, but there is a real danger that it will begin to dis- 
appear even in cases where the advertiser is lying. Strict 
liability, therefore, poses a dilemma for the regulation of 
misleading advertising. If it is sought to maintain that 
misleading advertising is a form of lying, then the fault- 
less cannot be penalized. But if the policy underlying the 
legislation does not justify the restriction of control to 
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cases of lying, then much of the value of the stigma may be 
lost. A definite commitment may have to be made to one or 
other of these two goals.14 


euriot- lsabi lity 1s sand iO pe contrary: CO: pric ie 
ples of freedom: to the extent that it results in the punish- 
ment of the morally innocent, it threatens oppression, for to 
punish a person who is without fault is to deny him a reason- 
able opportunity to comply with the law. A familiar argument 
Li a Viole Of Strict, liability ws) that even: id tas, untain 
to impose criminal liability on a morally faultless defendant 
such a policy is justified by the wider concerns underlying 
the legislation. Where there is a conflict between the indi- 
vidual rights of a particular defendant and the public inter- 
Sit gine platter, being: Jargen, should.prevadl. 


This. View .15,,too glib. lt should, be, borne,.a1m mind 
that the protection afforded to the public by prohibitions 
such as those embodied in misleading advertising legislation 
LS NOt aiend in wtselr, » Lt 15 samply..a.means to,,the,.end oF 
establishing a framework within which the individual is free 
to live, and, act in his own fashion provided he does not in- 
fringe the equal rights of others.to do the same. It is 
pointless ''to establish such a framework at the expens¢ of 
that very freedom the framework is trying to promote". 
Stier W TaD iaLLty. us... theretone,.undesarabile thecause «Lt, .re- 
Stricis indus the treedom of the individual... There, 1s..n0 
Justitacation, for that westriction: 


It 1S sometimes asserted by proponents of strict 
liability, in :answer to charges of unfairness and injustice, 
{hate strict. sdiability 1S not ceally amposed, in, practices » alt 
is said that prosecutors exercise discretion and usually 
proceed only against those persons whom they perceive to 
have actually been at fault.1/ 


in, tact, however,» tar. from supporting the,concept 
of strict liability, the argument forms the basis of a case 
Against wit. . Jn..the first, place, if the point uponwhich at 
relies is accurate, then it runs against the principal con- 
Cention ik TaMour Of StrictawkiepLlitydthat the moctrine. 1s 
essential if the policies under Lyang, public welfare legisla- 
tion are to be properly implemented. Secondly, the argu- 
ment admits a discrepancy between the law as written and the 
law as applied. In view of the penal consequences attached 
to these offences, the uncertainty and confusion threatened 
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by such a situation are highly undesirable.19 Finally, it 
can hardly be a justification for the doctrine that its prac- 
tical application may result in a conviction turning not on 
due process of law, but on the whim of an administrator. 29 


The Law Reform Commission of Canada's study of 
strict liability includes the results of an analysis of the 
files of the Misleading Advertising Division. The purpose 
of the analysis was to determine whether the Division exer- 
cised a discretion not to recommend prosecution in cases aris- 
ing under Sections 36 and 37 where the contravention occurred 
as the result of a reasonable mistake of fact on the part of 
the defendant. The findings of the Commission corresponded 
with those of a similar study done some years previously of 
the enforcement of the Factories Act in the United Kingdom. 


It was initially discovered that a reasonable mistake on the 
part of an advertiser did, in some circumstances, have a 
bearing on the decision to prosecute. “4 A closer analysis 
revealed, however, that the Division, in reaching its deci- 
sion, was more likely to take account of factors other than 
reasonable mistake of fact. It tended to operate on a con- 
cept of blamelessness wider than that afforded by the tra- 
ditional legal defences.25 A tendency, although by no means 
an invariable practice, was discovered to take account of 
such factors as an advertiser's willingness to comply with 
the suggestions of the Division after a contravention had 
been brought to his attention, the treatment which an offend- 
ing advertiser extended to dissatisfied customers and the 
advertiser's past history. There is, in other words, a 
tendency not to prosecute an advertiser who has not really 
been dishonest. It was concluded that this tendency was 
justifiable, in view of the objectives of the Division, which 
are to prevent fraud to the public and to ensure truthful 
advertising. These objectives are considered to be best 
served by education and by enlisting the co-operation of ad- 
vertisers rather than through an over-zealous policy of 
prosecution. 


The results of the study lend support to the view 
that since the statutory offences are not treated in practice 
as imposing strict liability, there is no need for the re- 
tention of the doctrine in the regulation of misleading 
advertising. They indicate a need for reforms aimed at re- 
aligning the law as written with the law as applied. 


It seems, at first glance, that the realignment 


-5]- 


would be achieved by embodying an element of fault in the 
offences created by Sections 36 and 37--by basing liability 
on the concept of negligence: In fact, as will shortly be 
seen, the Law Reform Commission recommended that all regula- 
tory offences be restructured in this way. 


But the most interesting aspect of the study is 
that it seems to indicate that the implementation of such a 
proposal would not necessarily reflect the current practice 
of the Misleading Advertising Division. To the extent that 
the Division does take account of fault in deciding whether 
or not to prosecute, the considerations which it entertains 
frequently go beyond those which would be relevant to the 
issue of negligence at law. The behaviour of advertisers is 
looked at in a much wider context. The findings of the Com- 
mission seem, despite their hesitancy, to reveal an embryonic 
system of administrative control. The account taken of ad-. 
vertisers' compliance with Division guidelines and of their 
handling of customer complaints is an important clue to this 
point. Familiar earmarks of an administrative scheme are 
the discretionary power vested in the enforcement agency, 
the flexibility of the orders or directives which it can 
impose and the availability of criminal sanctions to be in- 
voked against disobedience of an order or guidelines. These 
very features are, as the study indicates, already discernible 
in the modus operandi of the Division. 


All of this suggests that a more appropriate solu- 
tion to the difficulties associated with the doctrine of 
Strictiiaability might tie” in’ thesformalization*of the’! ex- 
isting features of enforcement--in the amendment of the leg- 
islation to provide for more reliance on an administrative 
approach to misleading advertising control and in the rele- 
gation of the criminal sanction to a measure of last resort. 


To return, however, to the more general case 
against’Strict liability “There is-one final observation to 
be made which is, perhaps, the most fundamental. The doc- 
trine, in terms of what it is meant to achieve, lacks theo- 
retical foundation. It is at variance with traditional no- 
tions as to the ends of punishment. The retributive theory 
can, clearly, not be invoked_to justify the punishment of a 
morally faultless defendant.*’ It is, Similarly, difficult 
to understand what rehabilitative effect the criminal law 
can have on a person who, being morally innocent, has not, 
except perhaps in the most artificial of senses, deviated 
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from accepted norms of social behaviour.*® The deterrent the- 
ory of the criminal law operates on two levels. It is said, 
firstly, that the punishment of an individual for his crimes 
will operate as a general deterrent to discourage others from 
engaging in the same line of conduct. The other important aim 
of punishment is, supposedly, to deter the individual punished 
from repeating in the future the conduct for which he was pun- 
ished. The punishment of faultless persons under the doctrine 
of strict liability serves neither of these functions. So far 
as the theory of special deterrence is concerned, punishment 
cannot deter such a defendant from repeating a fault which, ex 
hypothesi, he has not yet committed.29 Conviction on the ba- 
sis of strict liability may make a defendant more careful in 
future; butithis possibility only arises where thegorirencesoe= 
cured because the defendant was less careful than he might 
have been. It cannot make any improvement in a man who is 
shown to have taken all reasonable care to prevent the pro- 
scribed occurrence.°9 It is, however, sometimes said that the 
punishment of an innocent individual may work as a general de- 
terrent. Even if there was, in a particular case, nothing the 
defendant could do to prevent the occurrence, his punishment 
may serve to impress upon others the extreme care demanded by 
the law.°! But the injustice ,in punishing an innocent man 
Simply as a means of setting an example for others is a’ con- 
Sideration amply sufficient to dispose of that assertion. >4 


It becomes: cléar,. then;: that adherence to any of 
the traditional theories of the criminal law implies accep- 
tance of the view that punishment is justified--in a moral or 
a utilitarian sense--only where there has been an element of 
fault in the perpetration of the conduct proscribed. It ap- 
pears that the lowest point at which the criminal law can! «eéf- 
fectively operate is liability for negligence. °° 


The Law Reform Commission recommended the abolition 
of the doctrine of stpict liabilityeandgtheseresaructirimne of 
all regulatory offences around the concept of negligence. In 
order to overcome the problems of proof which such an innova- 
tion would impose on the prosecution, it was recommended that 
the burden should be on the accused to disprove negligence. 
If he can establish that, despite the occurrence of the pro- 


scribed event, he acted with due diligence, he should not be 
convicted. 94 


The due diligence defence has, as a reform measure, 
the added attraction that it is not wholly innovatory. There 
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are many_statutes in Canada which already incorporate such a 
defence.°> A basically similar measure has been proposed in 
the United Kingdom,56 where there has also been strong judi- 
cial comment urging reform.°’ With regard specifically to 
the topic in hand, the United Kingdom misleading advertising 
legislation already contains such a defence.58 In Australia, 
the need for reform has been pre-empted by the development, 
in the High Court, of the doctrine of honest and reasonable 
mistake of fact which can be regarded as a judicial variant 
of, or alternative to, the statutory due diligence defence. 
The doctrine was) first) enunciated by Dixon: J..Ainthe ‘case 

of Maher... Musson: 99 


The terms in which the legislation is expressed 
do not make knowledge of the character of the 
spirits an essential element of the offence. To 
imply such a requirement would no doubt be pos- 
Sible, but in the case of a revenue: statute, of the 
tenor now in question, no presumption appears to 
MiseainiiaMoury.of thats implucationi, Nevertheless ss 
in the case alike of an offence at common law and, 
unless expressly, or implaedly(exciuded. byp the: en= 
Pciment, of -a statutory offences| ut ashes goodade- 
fence: that:.the accused) held. an honest; and reason- 
able belief in the existence of circumstances 
which, if true, would make innocent the act for 
which he is charged. 40 


The doctrine was again discussed in Proudman v. Dayman, “1 
which is now regarded as the leading authority on the 
point. 


There seems, therefore, to be wide concurrence in 
the view that legislation creating regulatory offences should 
offer to the accused the opportunity to exculpate himself by 
establishing that he took all reasonable precautions (or that 
he was labouring under a reasonable mistake of fact). 5 The 
Law Reform Commission of Canada's endorsement of the proposi- 
tleonsimerecases) the RED speet of the law in Canada proceeding 
in this direction.4 


The question then arises as to what effect this 
development would have on the control of misleading advertis- 
ing. aneGanedas, Itfhas,;already: beenyseen» that. the.,mosts com- 
mon objection to the abandonment of strict liability is that 
proof of intent would impose intolerable burdens on the pro- 
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secution and would undercut the effectiveness of the legis- 
lative scheme. The Law Reform Commission met this objection 
by indicating that where a due diligence defence is available, 
the onus would be on the accused to disprove negligence.4° 
Does this observation dispose of the matter? 


It. does’ not; at first’ sight, seem to’ disposcvem the 
alternative justification of strict liability in’ the context 
of offences such as those created by misleading advertising 
legislation--that the aim of such legislation is to protect 
consumers from deception, that they suffer irrespective of 
the state of mind of the advertiser in making the mis- 
statement and that a departure from strict liability would 
make legal control sporadic. 


A closer examination reveals, however, that this 
justification as ill-founded. It is true that consumers may 
suffer regardless of fault on the part of the advertiser, but 
it does not follow that their suffering will be alleviated by 
the prosecution of advertisers who have not been negligent. 
Consumers require protection in four respects from misleading 
advertising. First, they need assurance that an advertiser 
who has offended will not offend again. Secondly, they need 
assurances that advertisers in a position similar to the of- 
fender will not adopt similar tactics. Thirdly, they also 
require, in some cases, the removal of misimpressions gener- 
ated by a misleading advertisement prior to its prohibition 
and which may continue to affect purchasing decisions even 
after prosecution. Fourthly, consumers already prejudiced by 
a violation need assurances of compensation. 


With regard to the first two of these needs, it has 
already been urged that the criminal law can achieve very 
little by punishing persons who are not at fault. According- 
ly, a departure from the doctrine of strict liability would 
not necessarily entail a weakening of the protection afforded 
to consumers by the legislation. It has in fact been argued 
that the retention of strict liability could have a soporific 
effect on both the law enforcer and the defendant. With the 
law as it now stands, the law enforcer can, theoretically, 
get a conviction without having to enquire whether the offend- 
ing advertiser's business practices fell below acceptable 
standards of care and honesty. The advertiser, for his part, 
can plead guilty, save face on the ground that he was not 
really at fault (the element of fault being irrelevant to the 
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charge) and yet avoid having the spotlight of a court investi- 
gation focussed on his practices. In these circumstances, 
there must be doubts, despite high conviction rates, as to 
how far care is really being promoted. 


As for the consumer's need for protection from the 
lingering effects of a misleading advertisement, the problem 
1s not solved by the strict, unquestioning imposition of crim- 
inal liability. The need is for a wider, more imaginative 
range of sanctions against offending advertising. The point 
1S (crucial but it: 20es) not so imuch tovthe need: for istrice 
liability as to the wider question of whether misleading 
advertising should be governed by the criminal law at all. 

For if the goal is, at bottom, to eradicate harmful practices 
rather than to wreak vengeance on the actor, an administrative 
system geared to deal directly with the harmful situation is 
preferable.47 The compensation objective is, of course, not 
served at all by either a strict liability or negligence ap- 
proach to criminal sanctions as they presently stand and re- 
quire texrther giew tsanctionsyor improved rights of civil 
redress. 


The due diligence defence is, then, not theoreti- 
cally at odds with the political considerations underlying 
misleading advertising legislation. But the introduction of 
such a defence may have undesirable repercussions in practi- 
ce. Apart from the possibility, already noted, that it would 
not, in the misleading advertising context, necessarily re- 
sult in a realignment of the law as written with the law as 
applied, there is the objection which has been raised by the- 
Misleading Advertising Division to the proposal. It is said 
that the introduction of a due diligence defence into mis- 
leading advertising legislation would place great difficulties 
in the way of imposing liability on corporate defendants. 
There do seem to be good grounds for this fear. To illustrate 
the point, an examination is necessary of the present law re- 
lating ito ccorporate criminal :laabality. 


The Nature Of The Defendant 


Introduction. As might be expected, by far the 
greater part of prosecutions under such provisions as 
Sections 36 and 37 of the Combines Investigation Act are 
brought against companies.49 The high incidence of corporate 
defendants in these cases raises two issues which bear di- 
rectly on the suitability of the criminal law in the regula- 
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tion of misleading advertising practices. It will, in the 
first place, be immediately evident that difficeubtres--tire- 
oretical and practical--arise when attempts are made to im- 
pose criminal sanctions on fictional entities. Secondly, the 
law relating to corporate criminal liability is, at present, 
in a state of considerable confusion. So long as provisions 
such as Sections 36 and 37 are construed as imposing strict 
liability, much of the confusion is by-passed. But the in- 
troduction of a general defence of due diligence would bring 
albrot these ditficulties, 1nto) play. 


It is proposed to defer discussion of the difficul- 
ties associated with punishing corporate offenders to the 
final section of this chapter, where the shortcomings of the 
traditional criminal sanctions will be examined in some de- 
tail. The concern at present is with the problem of affixing 
liabality (The topic. is not an ceasy oneand a Trathenidetanrt- 
ed examination is therefore inevitable. To guard against the 
thread of the discussion becoming lost in the maze of issues, 
it may be advisable to state the conclusion at the outset. 
The conclusion is that, should corporate criminal liability 
become a central issue in prosecutions under Sections 36 and 
37 as ja result of (the introductioniof tauduenduliende defence, 
the restrictions: imposed by -recent decisions ‘on vthetancidénce 
of liability would probably impede successful prosecution in 
a VSieonit cant.number sof ‘casesa “If “this sive: correct) sander 
as the Commission argues, justice required that a due dili- 
gence defence be available in respect of regulatory offences, 
the question yet again arises as to whether the heavy depen- 
dence of misleading advertising legislation on the criminal 
Sanction should be lightened in favour of some other approach. 
Any conflict between the interests of justice and the effec- 
tiveness of consumer protection measures is, after all, not 
adequately resolved by trading one off against the other. 


The Bases of Corporate Criminal Liability. The 
corporation lacks physical characteristics, it has no mind 
or will of its own and no existence, despite the legal fic- 
tion, independent of its shareholders and directors. How 


then can it be made criminally liable?°9 


At this point in the evolution of corporate crim- 
inal responsibility, liability can take one of two forms 
which attach in different ways. First, a company can, in 
its capacity as employer, incur vicarious liability for the 
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acts of its servants.°! Vicarious liability attaches to cor- 
porations in the same way and in the same circumstances as it 
does’anr the’ case’ of individtal’si*! Sécondly3: & company can,’ in 
certain circumstances, be fixed with primary liability.°2 
Whereas the notion of vicarious liability connotes responsi- 
bility in a‘‘person’ for the act or’ state. of mind of ‘another, 
the imposition of primary liability on a corporation means 
ciara is made personally accountable as if for its own 

acs 


(t) Vteartous corporate ertminal liability. There 
is an underlying principle of justice that a man should not 
be penalized for the wrong of another. The general rule is 
that theres mo vicarious: liability in) the criminal law.>4 
However ,.\justras statutes can) create: strict liability, so 
they can impose vicarious liability--or can at least be in- 
beroretca, by the courts: as. so doing, for, vicarious’ Jiability, 
again like strict liability, is rarely imposed expressly. 


According to the traditional English view, the 
circumstances in which vicarious liability may be imposed are 
restricted. pinathe first, place, where, an, individual delepates 
LOvanother the performance of duties’ cast! ont him, by statute), 
the individual may be held liable for the acts and state of 
iiiaids) Ot ithat, other.” The precise scope.cf the delegation: prin- 
ciple is undetermined, but insofar as it is determinable at 
all, it seems now to be restricted to an anomolous class of 
cases generally referred to as the ‘licensing cases! .9° 
Secondly, an employer may be liable for acts done physically 
by his employee because those acts are held to be the em- 
pipver.siactses|\Liability 1s affixed’ by means of a: complex 
process-o0t judicial interpretation, in cases where the pivotal 
term in a statutory offence is ambiguous; words such as 
"sells" and "uses" have been interpreted as imposing liabil- 
ity on both the employer and the servant-actor. The actus 
reus of the servant is the physical act of selling or using; 
the actus reus of the employer arises from his status as 
'seller'' in the contract of sale resulting from the physical 
act or as "user'' in the wider sense of, for example, "using" 
a car in the course of his business. 


However, in the case of strict liability offences, 
there has been a departure from these restrictive precepts. 
It is generally acknowledged that courts have little diffi- 
culty in affixing liability to corporations in cases where 
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the offence is one of strict liability, °/ aithougn ate ks 
rarely explained why, in view of the narrowness of the gen- 
eral principles nelating to vicarious liability, this should 
be so.58 A grasp of the expanded operation of vicarious 
liability sin. the, mealm, of the: strict laabisl Ltye.ofience causes. 
sential to a proper appreciation of the impact which the in- 
troduction of a due diligence defence could have on the en- 
forcement of misleading advertising legislation. 


The departure from the general run of cases seems 
to owe its origin to the decision of the English King's 
Bench Division in Mousell Brothers Ltd. v. London and North 
Western Railway Company .°9 In, that case, Atkine) se. .taced 
with the question as to whether a corporate defendant could 
be saddled with liability for the acts of, its servant, for- 
mulated a general test for the imposition of vicarious 
Pia bios, 


while prima facie a principal is not to be made 
criminally responsible for the acts of his servants, 
yet the legislature may prohibit an act or enforce 
a duty in such words as to make the prohibition or 
the duty absolute, in which case the principal 1s 
liable if the, act 1s: in fact done by his ssenvant.c: 
To ascertain whether a, particular Act of Dariiament 
has that effect or not regard must be had*to the 
object of the statute, the words used, the nature 
Of the duty laid, down. the person pot Whom 
imposed, the person by whom it would in ordinary 
circumstances be performed and the person upon 

whom the penalty is imposed. ©9 


The case created a generally phrased test which cut across 
the piecemeal development of rules of interpretation which 
had, up to that point, governed the question. It gave the 
courts a wide discretion in their self-appointed task, of 
extending the scope of statutory offences. In applying the 
test, the most salient consideration appears to have been 
whether the duty imposed by the statute would normally be 
performed by a servant. An affirmative answer justified 
the inference that responsibility was intended to be fixed 
on the principal for the forbidden acts of his servant done 
Within the scope of his employment . © 


The position now appears to have been reached in 
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England* thaty innthecases.of) strict; 1aabilitycoffences, (an 
employer will be affixed with vicarious liability for the 
acts of his servants done within the scope of their employ- 
ment even where those acts are performed without his knowl- 
edvevor consent.©°5 The rationale behind this apparently ex- 
treme position is that since these offences do not call for 
mens rea, it is immaterial that the defendant did not know 
what his servant was doing. 


The scope of employment test has been applied in 
Canada to strict liability offences. It was, for example, 
appliedtinsthe recent’ casé of Ri 'v. J. Clarke and-Son’Ltd:, 
where it was held that what is now Section 37 of the Combines 
Investigation Act imposes vicarious liability and that, there- 
fore, a company will be liable thereunder in respect of acts 
done by a servant or agent within the course of his employ- 
ment. 


This,seems to/be the: présent state of ‘thelaw in 
Canada. The ease with which companies are made responsible 
for their servants' acts greatly facilitates the task of the 
enforcement agency. The fictitious nature of corporate per- 
sonality presents few problems in the context of the strict 
liability offence.©6 But this facility is afforded only by 
the sitrictiitabilaityafactor ys sitidisappéearsionce: duéetdilis 
gence defences are introduced because, as a rule, the pres- 
ence of such a defence negates the inference that vicarious 
liability was intended. Successful prosecution, therefore, 
comes to depend on the principles of primary corporate crim- 
inabditiabilityawhach;,’ asewrlinshortly «be, seenjrare iby no 
means all-embracing. 


(it) Primary corporate eriminal ltabtltty. The 
theory of primary corporate criminal liability owes its ori- 
gins to the judgment of Viscount Haldane in Lennard's Carry- 


ing Company Ltd. v. Asiatic Petroleum Company Ltd.©8 the 


crucial passage of which is as follows: 


A corporation is an abstraction. It has no mind 

of its own any more than it has a body of its own; 
its active and directing will must consequently be 
sought in the person of somebody who for some pur- 
poses may be called an agent, but who is really 

the directing mind and will of the corporation, the 
very ego and centre of personality of the corpora- 
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tion...The fault or privity of the company within 
the meaning of the statute is the fault or privity 
of somebody who is not merely a servant or agent 
for whom the company is liable upon the footing 
respondent superior, but somebody for whom the com- 
pany is liable because his action is the very 
action of the company itself.® 


This faction was incorporated into_the criminal law in the 
case Of: Ruel Ree lage Ltd. , /9 where it was held that 


a company could be included in an indictment for conspiracy, 
the fraud of the offending director being imputed, by means 
of the fiction, to the company. 


Canadian courts in fact anticaipatéd. the English 
developments. /1 In R. v.-Fane Robinson Ltd., 74 the Alberta 
Court of Appeal, relying on Viscount Haldane's theory, found 
the accused company guilty of conspiracy to defraud and of 
obtaining money by false pretences on the basis of the acts 
and, .mentalMstates;of its directors:., Theiiprinciplevhas since 
repeated yapeen reaffirmed. /> 


The theory underlying primary corporate criminal 
liabslatysiseeeicretore;twelbesettied: aThe?prineigo waeee 
ficulty lies in determining the circumstances in which the 
acts or mental state of an individual will be imputed to the 
company, for it is only on the basis of the acts and inten- 
tions of superior officers that a company can be found per- 
sonally responsable. /wineke we elaCeoR shaulacecLidguuyraswacs 
said, rather unhelpfully, that the question depends ''on the 
nature of the charge, the relative position of sthewoffic¢er 
or agent and the other relevant, tacts of the case"./4 Sim- 
ilarly vague criteria were advanced in the Canadian decision, 
R. v. Canadian Allis-Chalmers Ltd. /° Perhaps the most evoca- 
tive exposition is Denning L. J.'s metaphor, advanced in 


Bolton (Engineering) Company Ltd. v. Graham and Sons: 


A company may in many ways be likened to a human 
body. It has a brain and nerve centre which con- 
trols!what- itedoeswre il t-alsovhas chandsiwhach hold 
the tools and act in accordance with directions 
from the centre. Some of the people in the company 
are mere servants and agents who are nothing more 
than hands to do the work and cannot be said to re- 
present the mind or will. Others are directors 


ee 


and managers who represent the brain and nerve 
centre, the directing mind and will of the com- 
pany and control what it does. The state of mind 
of these managers is the state of mind of the com- 
pany and is treated by the law as such.... 


Asarule, it will be the acts and mental states of 
the board of directors, individually or collectively, or of 
high executive officers which will be imputed to the company 
provided, of course, that.the act is done ae the particular 
officer within the scope of his employment. 7 It also seems 
to be clear now that should the board of directors delegate 
some part of its functions of management, giving the dele- 
gate full discretion to act independently, the delegate will 
be treated as having been put in their place and, within the 
scope of the delegation, he can act as the company. 78 The 
problem is, of course, to distinguish between a delegate with 
powers ‘so extensive that he can be regarded as the ‘directing 
mind and will of the corporation' and a servant who has been 
given a_measure of discretion in the performance of his 
duties. Mite mayinots as Lord Reid has remarked rather 
fatuously, "always be easy to draw the line but there are 
cases in which the line must be drawn." 


The threat which these principles hold out for the 
effective enforcement of misleading advertising legislation 
is exposed by the decision of the House of Lords in Tesco 
Supermarkets Ltd., v. Nattrass.°! In that case, the appel- 
lant corporation had been charged under Section 11(2) of the 


Trade Descriptions Act 1968 (the equivalent, in the United 
Kingdom, of Section 36 of the Combines Investigation Act) 


with advertising goods at a price less than that at which 
they were in fact available. The appellant owned a chain 
consisting of several hundred branch stores and at one of 
these stores posters had been displayed advertising the sale 
of a brand of soap powder at a discount. The posters remain- 
ed on display after the discounted line had been sold and a 
customer, upon being charged the normal price for the item, 
complained to the local Weights and Measures Inspector. Pro- 
secution resulted. What had happened was that a shop assis- 
tant had replaced the discounted items, when they were sold, 
with packets displaying the normal price. She should have 
notified the manager of the supermarket, but did not do so. 
The manager was responsible for ensuring that the proper 
packets were on sale, but he had not done so. 
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The situation is a familiar one. A large number of 
pricing misrepresentations have probably occurred in similar 
circumstances and at this level of the corporate structure. 
There is little doubt that under the present Canadian legisla- 
tion, a conviction would have resulted and would have survived 
appeal .8 However, unlike the Canadian legislation, the 
English Act contains a defence of due diligence. Section 24 
provides in relevant part as follows: 


(1) In any proceedings for an offence under this 
Act it.shall,.subpect: tossubséction) (2) oF 
this section, be a defence for a person 
charged) to,prove =; } 

(a) that the commission of the offence was 
due to a mistake or to reliance on in- 
formation supplied to him or to the act 
or default of anothers persons 

(b) that he took all reasonable precautions 
and exercised all due diligence to avoid 
the commission of such an offence by hinm- 
self or by any person under his control. 


The appellant argued that the commission of the of- 
fence was due to the default of "another person'' (namely the 
manager) within the meaning of Section 24 and that, for its 
part, it had taken all reasonable precautions. and, exercised 
due diligence to avoid the commission of the offence. The 
company was convicted at trial, and that result was upheld 
by the Divisional Court on appeal .83 It was overturned by 
the House of Lords. 


The basis. of the House of Lords'..decision was) that; 
according to the principles of identification, the manager 
could not be regarded as the directing mind and will of the 
company. He was not a superior officer in the corporate 
hierarchy nor had the board of directors delegated to him any 
Part of its. tuncrrons.. He was an Sune 2808 in,a,rekatavely 
subordinate post, a cog in the machine.°© It was held that 
where an employer is under a duty to devise and implement a 
scheme of supervision and he instructs a superior servant to 
Supervise the activities of inferior servants, he is not del- 
egating his duty of supervision, but performing it.87 Accord- 
ingly, the manager could not be identified with the company 
and was ''another person" within the meaning of Section 24. 
The company, having both set up an efficient system for the 
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avoidance of offences and secured the proper operation of the 
system, had satisfied the requirements of Section 24(1) (b) 
and the defence was, therefore, made out .8 


The result*or the’ deersién appears’ to’ be that, 
where a defence of due diligence is available in respect of 
a statutory offence, there will be a substantial number of 
cases in which successful prosecution will be impossible. 
the Secs roneys=open- to criticism on; the .proundsthat, Tf places 
too much emphasis on the need to attribute an identifiable 
failing to a senior officer within the company before con- 
viction will result. In many cases, the transgression may be 
due not to one particular offender, but to ''general slackness 
within the corporate team". 


One of the more salient points in favour of corpo- 
rate criminal liability is that it allows for the application 
of a sanction in situations where it is not possible--or would 
be inappropriate--to fix responsibility on individuals within 
then¢orporate’ structtre.! Tesco’ was’ surely“ one’ of those in- 
stances for, although it would have been possible in that 
case to hold the manager personally responsible, such a course 
would have been inappropriate. He was merely part of a larger 
System instituted by the defendant: his oversisht occurred 
within the system and arguably (despite the House of Lords' 
finding) as a result of inadequacies in the system. The goal 
of preventing misleading price statements is hardly served by 
the prosecution of lower echelon employees while the employer 
itself escapes liability and its system of supervision any 
form of scrutiny. And the Tesco situation is a frequently 
recurring one. The preoccupation in that case with the search 
for fault on the part of company officers militates against 
the rationale for corporate criminal liability. Furthermore, 
it has been said that the decision is likely to have the ef- 
fect of confining corporate liability to situations where it 
is least needed. . In the case of large corporations, the 
commission of offences is more likely to occur at the middle 
or lower levels--not at the level of management. The iden- 
tification principle ‘willy “in? these situations, ’ preclude''the 
imposition of primary liability on the corporation. In the 
case of small corporations, however, it is much easier to im- 
pose liability on managerial officers and the incidence of 
corporate liability will accordingly be higher. But where it 
is possible to identify and impose liability on the individ- 
uals involved in the commission of an offence, the rationale 
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for corporate liability is absent .29 


It follows from these observations that it will 
frequently be impossible to impose primary corporate criminal 
liability where it is most needed and that, where it is most 
easily imposed, it will be redundant. Shortcomings of this 
nature are not conducive to the effective enforcement of con- 
sumer legislation. 


The question remains, however, as to whether these 
problems would arise in Canada should a defence of due dili- 
gence be introduced in respect of the offences created by 
Sections 36.and.37. 


It has already been seen that the Canadian position 
with respect to primary corporate liability is similar to 
that obtaining in England. However, in situations such as 
that which arose in Tesco, where it becomes necessary to de- 
cide whether the discretion conferred on a particular employee 
in the performance of his duties justifies the inference that 
he is 'the directing mind and will' of the company, the Cana- 
dian courts have, on occasion, demonstrated a greater eager- 
ness to fix liability on the company than have their English 
COUNLEr={paEts, 


in, HeM. ithe Qucenr Va lice ee OnGonnel 1 Ltd. 24 the 
court had no hesitation in fixing liability on the company 
for forgery, uttering forged documents, fraud and conspiracy 
in respect of acts done by an employee who was not a superior 
officer. The actor in that case was a foreman employed by 
the company who enjoyed a good deal of independence in the 
performance of his duties and who had authority to enter into 
minor contracts which were incidental to the company's major 
operations. It was held, perhaps rather surprisingly, 
that the extent of control delegated to him was sufficient to 
justify the equation of his acts with those of the company. 
A similar result was reached in R. v. J. J. Beamish Construc- 
tion Ltd. ,29 an action brought under Section 32(1) of the 
Combines Investigation Act, where the employee who had in- 
volved the company in the illegal combination gloried under 
the title of "superintendent" and had virtually sole responsi- 
bility in one division of the company. In R. v. St. Lawrence 
Corporation Ltd.,94 another case involving a prosecution un- 
der Section 32(1) of the Combines Investigation Act, Schroeder 
J. A. of the Ontario Court of Appeal opted for astronomy over 
anthropomorphics9° in fixing a company with liability for the 
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actsoof’a minor executive: 


He may have been*butia, satellite: tovavmajor planet, 
but his position in the galaxy was not an inferior 
one and the learned judge was entitled to attach 
criminal liability to the company by reason of his 
aetsiaace 


In the most recent case on the point, R. v. Waterloo Mercury 
oales Ltd. a used car sales company was convicted of fraud 
under Section 338(1) of the Criminal Code, its sales manager 
having tampered with the odometers of several cars in the 
yard. Again, the sales manager was not an executive officer 
of the company, although he did have the responsibility of 
purchasing cars for resale on the company's behalf and was 
authorized to incur debts against the company. It was held 
that he was not a lesser employee and was the directing mind 
and will of the company. 


Insofar as these cases might be regarded as estab- 
lishing a trend, they indicate a tendency to approximate the 
circumstances in which primary liability will be imposed on 
a company with those in which vicarious liability will be 
fixed, for the lower the servant who is vested with the sta- 
tus of directing mind and will, the easier it becomes to 
adopt the alternative view that the company is liable because 
the servant has committed an offence within the scope of his 
employment. It seems generally to be regarded that, from the 
point of view of criminal justice, an equation of the two 
bases of liability would be invidious.9& However, for those 
charged with the enforcement of consumer legislation contain- 
ing due diligence defences, it would be an undisguised bless- 
ing for, in a Tesco situation, liability would still attach 
to a corporation, despite the defence, on the basis that the 
servant-actor was the directing mind and will of the company. 
In other words, the defence would be emasculated. If this is 
the’ case, a: further point of conflictremerges between: the re+ 
quirements of criminal justice and public interest in the ef- 
fective enforcement of consumer legislation. 


On the other hand, the trend in the Canadian case 
law may not be of that order at all. It may simply be that 
the Canadian courts are attempting to shake themselves loose 
from the unreasoned reliance on the metaphysical relationship 
of mind to body which seems to govern the primary liability 
in Englishslaw of.a corporation forthe actss0f)itssofficers. 
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It is possible to regard the judgments as hailing an approach 
where corporate liability is to be determined not by reference 
to a preconceived abstraction, but by an analysis Of the! par- 
ticular corporate structure and of the nature and extent of 
the officer's duties in each case.29 If this is so, then cor- 
porate liability will depend on a large number of variables 
whose precise significance will remain indeterminate up to 

the point where they are applied. But the end result may not 
be much different from that which is foreshadowed by the de- 
cision in Tesco. There will be a significant number of cases, 
should a due diligence defence be introduced, where companies 
will escape liability because, on the facts of the case, the 
servant-actor was not vested with primary corporate powers. 

So the question arises yet again--where would that leave the 
effective enforcement of misleading advertising legislation? 
It is interesting to note that a similar question was raised 
in England in a commentary on the Tesco case: 


The larger principle underlined by the decision in 
this case has no simple solution. If decision 

after decision of the courts suggest the unsuitabil- 
ity of the criminal sanction for the enforcement of 
public welfare legislation against organizations, 
what other means can be found for the enforcement 
ofthis stibleessentials (sie) legislation?100 


Proposalsimior .a Qualifved Due sCaréyDefencese erer- 
erence should be made at this A to*seckhion, 45 of7the 


Combines Investigation Act, 101 which would be of some assis- 
tance in the prosecution of cases under Sections 36 and +37 
Should a due diligence defence be introduced. Section 45 
creates a rebuttable presumption to the effect that anything 
which is (inter alia) done by an officer, servant or agent 

of a company is deemed to have been done with the authority 
of the company;similarly, any document written or received by 
an officer, agent or servant of the company is prima facie 


deemed to have been written or received with the authority of 
the company. 


The provision was inserted to overcome the sort of 
problem which arose in R. v. Ash Temple Co. Ltd.192 In that 
case, a number of companies were charged with conspiracy 
under the anti-combines legislation. The prosecution sought 
to introduce into evidence a large number of documents as 
proof of the conspiracy. The documents came from the files 
of one of the defendant companies. It was held that mere 
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proof of possession by a company of incriminating documents 
was not sufficient. It had further to be shown that, accord- 
ing to the principles of primary corporate liability, the 
board of directors or its delegate had knowledge of the exis- 
tence and contents of the documents. The decision threatened 
to make prosecution of conspiracy cases exceedingly difficult 
for conspiracies are, by their nature, secretive and virtually 
impossible to establish by direct evidence. 


Section 45 removes these evidentiary difficulties 
from the prosecution by shifting the onus, once the occur- 
rence of an act or the existence of a statement or document 
is established, to the defendant company to prove that it was 
not involved through either its high managerial officials or 
a delegate. 


It should: be noted, however, that)Section 45 pro- 
vides only an evidentiary concession. It facilitates proof 
of managerial implication. It is not designed to assist in 
the substantive question of what constitutes managerial im- 
plication.194 It would be something of a palliative, but 
certainly not a cure, for the ills with which the Tesco case 
and related decisions threaten to infect misleading advertis- 
ing provisions. 


Perhaps more promising possibilities for ameliorat- 
ing the adverse administrative consequences of admitting a 
due care defence are suggested by recent Committee amendments 
to the amendments to the Combines Investigation Act presently 
before Parliament. For certain misleading advertising of- — 
fences, section 37.3(2) recognizes a due care defence, the 
onus of proofing which lies on the defendent (as now the 
B.C. Trade Practices Act does in a 1975 amendment (s.25A)), 
but the availability of the defence in the Combines amendments 
is conditioned upon the defendant having taking reasonable 
measures to bring the error, forthwith after the representa- 
tion was made, to the attention of the class of persons like- 
ly to have been reached by the representation i.e. a form of 
corrective advertising (a subject we discuss in detail in our 
next chapter). The twin requirements of prior due care and 
subsequent willingness to correct the error find a long- 
standing parallel in the law of defamation where unintention- 
al defamations will not result in liability where they occur- 
red despite the exercise of reasonable care and are followed 
by a reasonable offer of amends. 
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Theivirtue of this? approach is) thatwat?suppliesia 
powerful incentive to potential violators to adopt self- 
corrective initiatives which obviate the need for formal sanc- 
tions and economize on the demands made on public enforcement 
resources. Moreover, the problem high-lighted in Tesco would 
also be partly obviated because even if due care could be 
made out by the company on those facts, the obligation to 
publish a correction would still need to be met for a defence 
to be sustained. 


However, in order to increase the self~correcting 
incentives in the market-place, we would go one step further 
than s\.37-3(2) of: the amendments: Publication ofMat combect lon 
will only avoid further consumers being misled;it does nothing 
for those already prejudiced by the misrepresentation. We 
believé that in addition to the requirements. of prior ue care 
and a subsequent correction, in order to sustain a defence it 
should also be necessary for a defendant to show that he has 
taken reasonable measures to offer amends to that class of 
consumer who may already have been prejudiced. These measures 
might entail monetary adjustments, substitution of products, 
credit against other purchases etc. We assume that 1t' would 
normally be feasible to publicize such an offer in the notice 
of correction already required now by the amendments, )Again, 
a defendant in. the. position, of ;the defendant, in Vescom@wiite 
able to prove due care, would still have to make amends to 
consumers already damaged by the misrepresentation (as well 
ass publash: a correction ;tory the benefit rot prospeamime 
customers). 


A three-standard defence of this kind would produce 
powerful incentives to potential violators, once an error had 
been brought to their notice, to adopt remedial initiatives, 
in order to avoid subsequent prosecution. All interests are 
served by this -- the merchant, who is thus able to avoid 
prosecution, the consumer, who receives notice of correction 
Or appropriate amends, and public enforcement authorities, 
who can avoid wasting resources on a prosecution when all the 
objectives of a conviction have already been served. 


It 1s convenient at this point to deal with another 
defence commonly provided in misleading advertising offences-- 
that of good faith in the case of a publisher of an offending 
advertisement (see e.g. s.36(2), 37(3) of the Combines Inves- 
tigation Act). The report of Mr. J. (Ian) McLeod and Ms. 
Sonja Dihm for the B.C. Minister of Consumer Services on 
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Standards for Acceptance of Advertising Copy by the Media 
(1975) makes a persuasive case that subjective good faith 

(or, as American commentators have called it, "'the rule of 

the pure heart and empty head") does not demand enough of media 
in accepting and publishing advertisements. After all, with 
NWS) GOpiy tals not dasputed.thatsthere is,boath.ausocial.and 
legal duty to take reasonable care to ensure that the news is 
accurate. Similarly in the case of advertising material, 
surely there ought to be some duty on the publisher to be 
alert to circumstances which might suggest to him that a par- 
ticular advertisement contains misstatements. The 1975 amend- 
MeNhS. jtOnthe~B.Cw Trade,Practices.Act. (s.IA) .permits,a pub- 
lisher .to. avoid liability.under, the,Act:only.,if he can, iprove 
that the advertisement was accepted in the ordinary course of 
business and that he did not know and had no reason to suspect 
its publication would involve a violation of the Act. 


We. endorse this provision. Advertising, copy should 
not, in principle, entail different media responsibilities as 
to accuracy than news copy. By imposing some standard of care 
Chiba icdiacinthis mespect., (albeityaurelativelLywarelanwed 
Onei),wacain- another, check and balance is.,.antroduced,into,the 
system of advertising controls, and dependence on formal pub- 
lic enforcement initiatives is further reduced. 


The Nature Of The Sanction 


Lateoduct ion. Linconcluding the ,casevagains tf dise: OF 
the criminal law as a major weapon in the control of mislead- 
ing advertising, it.is mecessary to,devote,some: attention, to -- 
the traditional criminal sanctions. 


The fine is by far the most common sanction provid- 
edaOuaviolationnoyresuLatory.ottences,..Itowellobeuweecn 
(uate au lesstuinwitssusual formniedteds an inadequate, oLtes 
clumsy, device for punishing economic offences such as those 
created by misleading advertising legislation. But it can 
be modified. And there are alternative measures the imple- 
mentation of which could greatly strengthen the impact of 
existing laws. 


TheaBiness Thesfhine isythe sanctionpmost frequently 
resorted to for violations under Sections 36 and 37 of the 
Combines Investigation Act. But despite the frequency of 
itemapplitation, its of dubsous value. 
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There should, ideally, be a double sting in the im- 
position of criminal penalties. The punitive element should 
lie not only in the actual sentence imposed by the court, but 
also in’ the Stigma’ of ‘convittion. “The lfedr: of pubivecdis- 
grace should be (at least) as effective a deterrent as the 
economic embarrassment of a financial penalty. Many economic 
offences, however, labour under the problem of what has been 
called "moral neutrality". 106 Quite frequently, the sort of 
conduct proscribed is widely regarded as acceptably aggressive 
business behaviour and is not readily distinguishable from 
conduct which is considered positively desirable in a free 
enterprise ideology.!97 [It does not tally with the popular 
conception of crime and does not, therefore, attract the ad- 
verse public reaction which is directed against more immedi- 
ately recognizable forms of criminal activity. The absence 
of stigma affects the utility of the criminal penalty in con- 
trolling such conduct. 


Even assuming that moral stigma does attach to these 
offences, doubts have been raised as to whether it can operate 
where the*defendant "15 “a "corporation. i) It as fcaterirse glance, 
not easy to discern what impact public disapproval can have on 
a fictional ‘entity 108 eon thé one hand)! the "abstractron@res 
self can have no sense of shame and, on the other, the indi- 
viduals--the real guilty actors--can avoid the sting of pub- 
lic reaction by sheltering behind the corporate veil: 


Yet the applicability of these observations to mis- 
leading advertising offences in Canada is open to question. 
The point directed at the problems in attaching stigma to 
corporate offenders is largely speculative. As such it can 
be countered by speculation. Notions to the contrary have 
been that those who occupy managerial positions within a cor- 
porate organization generally have a spirit of loyalty to the 
enterprise and that is a sentiment upon which stigma can have 
some impact. It has, alternatively, been suggested that 
Stigma can have a deterrent impact on a company's activities 
by impairing its business reputation and thereby adversely 
affecting its economic position.!19 If this is the case, 
however, the impact would probably vary according to such’ 
factors as the size of the convicted company, the extent of 
competition in the market within which it operates, the dom- 
inance of its position within the market and the degree to 
which the conviction attracts public notice.!11 
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Ms ror the problem*of iniorat “neutrabrey ert ors, 71 
the case of misleading advertising offences, not borne out 
Dy ObServacrone sy |PiGanada it 1s /Chear’that rat (least *so-far 
as the larger enterprises are concerned, there is a real fear 
of conviction and of the associated adverse publicity.1+14 
igerecare, “in“therabsence of a°conclusive ‘explanation as to 
why this should be so, a number of plausible reasons which 
come to mind. First, it may well be the case that misleading 
aavertising is inollonger | (ifsitvever was) morally neutral 
conduct. Certainly, outright fraud and overt deception never 
enjoyed that status. As for the rest, it may well be that 
thenrree*enrerprise ideology, “particularily, Since*the rise or 
consumerism, can no longer be appealed to as a blanket justi-- 
fication for "aggressive business behaviour". As the shift 
occurs, measures adopted in the pursuit of profit become mor- 
ally unacceptable if they run counter to the public interest 
in an informed and properly functioning market. In this 
scenario, business conduct is not sacrosanct simply because 
it is business conduct.!13 To some extent, also, the more 
intensive prosecution of economic offences probably has a 
generative influence on its own effectiveness, for the more 
frequently it is impressed upon the public that such conduct 
mo pilesahpetheioreater the sprespéct of “a*public reaction 
against that conduct. Secondly, it: is not the nature of 
the conduccnalone whichvexcites “publiccreaction..9° The mere 
fact of contravention of a criminal prohibition may in some 
cases, be seen to provide an independent basis for condemna- 
Gaon: This factor is likely to have particular weight in 
the case of large business enterprises which trade on their 
image of respectability and stolidity. 


Yet, in the final analysis all that can at present 
be said about the stigmatic effect of conviction for mislead- 
ing advertising offences is that it will be more evident in 
some circumstances than in others, more feared by some busi- 
nessmen than by others. It is certainly highly variable and 
it is likely that in some cases it would not operate at all. 
Where stigma does attach, the fine can have a high deterrent 
value. But in cases where there is no stigma, or where it is 
weak, the effectiveness of the fine as a deterrent will depend 
on the economic threat which it poses for prospective 
offenders. 


In general, the economic threat is not very fear- 
some. The principal difficulty lies in setting optimal limits 
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on the penalty and in ensuring that the optimal amount within 
those limits is imposed by the courts in each case. The of- 
fences created by Sections 36(1) and 37(2) of the Combines 
Investigation Act are punishable on summary conviction and 

as such, impose on corporations a maximum fine of $1,000,117 
Section 37(1) creates an indictable offence for which no max- 
imum.exists:the sizeof the fine, 2s,.,in each case,,at the 
discretion of the court.1/8 


The $1,000 maximum penalty for contraventions of 
Section.36{1}) 1s extremely low,.<m.praetice,sthe Eines vame 
posed by the courts are even lower, for the maximum fine 1s 
rarely imposed.119 Nor has the absence of a maximum limit 
in. the ‘case.of Section: 37 fly resulted overall swieeliceiims 
position of ssagnaticanthy hashex penalties.120 


In most cases, therefore, the charge can,be) laid 
that the fines bear no relation to the profits made by the 
accused: from the»sillegal enterprise: | [Sometimes they sare iso 
low=asto.amount,te Littlesmore,thankayli Geneentecetoncuns 
TINGS ML thie yonohe pated conduct.!4! In these circumstances, 
the imposition of a fine can, from an economic point of view, 
have-no -deterrentuctiectwateail. 


This shortcoming goes deeper. than, may at first 
Sight appear. It will not be remedied simply by raising the 
maximum limits or by requiring the courts to impose much high- 
er penalties.» The »size.ofsthe Dinesis enotagnevon yet acter 
relevant to the deterrent impact.of an,offence. .The.probabil- 
ity of conviction is also crucial. The relationship between 
these variables and the deterrent potential (on the economic 
level) of a penalty can be described mathematically. The 
prospective. offenderuwillibe.deterred..i4.24at ah) aby. theses; 
pected punishment the size of which can, as a first approxi- 
mation, be calculated by multiplying the amount of the pen- 
alty likely to be imposed by the probability of conviction.}22 


If, for example, othe. maximum !finée for vansofrence 11s so LE AG0G) 
and 1 in 10 offenders are caught and convicted, then the 
conclusive figure--the anticipated gains from violation are 
greater than the anticipated cost, violation is profitable 
and, in the absense of stigma, probable.!25 To balance an- 
ticipated gains against anticipated cost, it would be neces- 
Sary to impose a penalty equivalent to the sum derived by 
dividing the expected gain by the probability of conviction. 
In terms of the above example, that would be a fine amounting 
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co ten tities? tire potential -profits an’ the wenttre. 


The calculation is, of course, over-simplified in 
that it assumes that the point of deterrence must coincide 
with the point at which anticipated costs and benefits are 
balanced. Insofar as economic considerations are decisive, 
many offencers will be deterred once anticipated costs become 
too high in their assessment of risk and that may happen even 
where they still fall well below the level of anticipated 
benefits.124 But even if the formula were modified to accom- 
modate this point, it would still be questionable. Justice 
requires that the penalty should be in some way proportional 
to the crime committed. The most effective way of preserv- 
ime whisirelation 1s)to. impose. penalties approximately equal 
to the damage caused by the offence.125 Yet, the above for- 
mula would result, for the one in ten offenders unfortunate 
enough “tobe convicted) ini /a; punishment’ prossly in excess’ of 
thie harm caused)! (iSuch:an offendex would," in’ a sense, be! 'sad= 
dled with an enormous fine not so much because his conduct 
merited it, but because it was required to buttress flaws in 
the enforcement system as a whole. And even if provision 
werevnade for. the amposition.of' very large, penalties,’ 1b) as 
to be doubted whether the courts would impose them.126 


The only other way in which a balance might be 
achieved between anticipated costs and anticipated benefits 
us bya faa sine thes .conviction' rates? But! to achieve’ this re- 
sult while still keeping the penalty proportionate to the 
crime in each case would entail so high a degree of surveil- 
lance that the costs involved may exceed the benefits being 
sought. 127 


There seems, then, to be no way around the diffi- 
GuLtyce The best! that ican?’ be? hoped, for’ 1s) that: 1) will’ De 
minimized. The most important step in this direction is that 
the penalty imposed be tailored to fit the violation. In 
the case of misleading advertising offences, this would re- 
Guire.atrthe least, that*a' convicted, offender: not be’ per- 
mitted to retain the profits which he has earned as a result 
Ofunas. Offences ithertine!’ should}inveach casé,’ be atv least 
as) ereat: as\ the total profits actually. earned by virtue of 
the violation.!28 of course, where the social harm flowing 
from the violation is great, it may be necessary to impose 
a fine higher than that which would deprive the defendant of 
his ill-gotten profits. In such cases, the fine might be 
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raised above the profit figure to a level which adequately 
reflects the seriousness of the offence. The point to be 
emphasized, however, is that a fine which falls below the 
basic point of reference--the illegal profit level--is unlike- 
ly to be fully effective, as. a: deterrent: 


Selectivity in prosecution is also important in 
maximizing the deterrent potentialsof the criminal dawty pAcs 
cepting the limitation that not all offenders can be prosecut- 
ed, the efforts of the enforcement agency should be directed 
less toward securing a large number of "easy'' convictions 
than to: the pursuit. 6£ the irequenty violator “and “of |) thesva- 
olations which cause the most harm.!29 


It remains, of course, to consider how the amount 
of the fine is to be determined in each case. Sometimes the 
confiscation from the offender of his ill-gotten profits will 
be sufficient. In cases where there is a substantial varia-. 
tion. between. the amount of the profits: 4 lilegally, earned ane 
the social harm caused by the offence, it may, in the inter- 
ests of justice, be necessary to raise the fine above the 
profit level so as to reflect the seriousness of the offence. 


In considering an appropriate formula for the cal- 
culation of the desired quantum in each case,’ the point 
should be borne in mind that the random imposition of large 
penalties, while perhaps seeming statistically impressive, 
can lead to distrepaneies. im practice ey The, amposition of 2 
substantial penalty on a large enterprise may have virtually 
no effect at all. The same penalty might force a small trad- 
er out of business. The first tenet to be observed is, then, 
that the fine should in some way be related to the financial 
position--or the size--of the offender in each case. 139 a 
major difficulty is that it will often not always be easy to 
ascertain the amount of the profit earned by the offender in 
contravention of the legislation. 


A proposed new federal Criminal Code in the United 
States contains the traditional fining provision setting stat- 
utory maxima for various offences. It also embodies an 
alternative: 


In lieu of a fine imposed under subsection (b) or 
any other provision of law, a person who has been 
found guilty of an offense through which he direct- 
ly or indirectly derived pecuniary gain, or by 


ap pie 


which he caused personal injury or property damage 
or Other loss, may be sentenced to a fine which 
does not exceed twice the gross gain derived, or 
twice the Phitag loss caused, whichever is the 
greater .15. 


The provision has the attraction that, in referring to the 
notion of gross gain, it avoids at least some of the account- 
ing difficulties which might arise if the net profit earned 
by the offender were the governing criterion. 2 Insofar as 
assessment of the penalty size is to be based on double the 
profits made, the approach might be regarded as both arbitrary 
and Wtlexible..) | Butrthe Code’ a1so° provides) ‘iniSection (2202, 
for account to be taken, in sentencing, of the defendant's 
ability to pay the fine. Depending on how carefully this dis- 
cretion was’ exercised by the courts, it would meet the first 
requirement--that the penalties for similar offences should, 
as regards different offenders, remain relatively constant in 
impact rather than in size. 


An alternative suggestion has been advanced that 
the penalty for economic offences should consist of a manda- 
roryecs percent ofthe total profits” earned” by. the offender 
for each year in which the violation continued. THE? 2s 
Per Centitivuresis: arbitrary; but''it’ 1s°*suggested® that it 
represents a satisfactory compromise between the need to de- 
ter and the need to avoid inflicting financial disaster on 
any defendant. It is further suggested that assistance might 
be gained, in assessing profits, from defendants! tax 
returns 34 The proposal has the distinct advantage that it 
would avoid the formidable difficulties which might sometimes 
arise in separating the defendant's ill-gotten profits from 
those which he earned legitimately during the continuance of 
the contravention. But it is, arguably, misdirected, for a 
fine imposed according to such a formula would not necessarily 
bear any relation to the offence committed. At one extreme, 
a defendant might retain a sizeable proportion of his ill- 
gotten earnings, even after 25 per cent of his overall profits 
had been confiscated. At the other extreme, where the of- 
fence--in terms of gain derived or harm inflicted--is slight, 
a fine calculated on this basis will be unnecessarily high. 
These problems might be met if the size of the percentage 
was not mandatorily imposed by the legislation, but was left 
to be calculated by the court to meet the requirements of 
individual cases. 
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Finally, it has sometimes been suggested that pen- 
alties should be calculated not by reference to profits, but 
as a percentage of the defendant's annual turnover for a cer- 
tain period prior to the conviction.!4° The suggestion 1s 
attractive in that it would prevent a defendant frustrating 
the process of quantification by burying his profits but, 
again, it suffers from the drawback that a fine so calculated 
would not necessarily deprive the defendant of ill-gotten 
gains, On, balance, “therefore, protiteséens toy be: tire mose 
Varlablermeterent. 


There is, however, another problem which reflects 
on the adequacy of all these measures. It has frequently 
been urged that, in the context of economic offences, fines-- 
large or small--can have no deterrent impact at all, for the 
defendant can always forestall any losses by passing the pen- 
alty on to consumers in the form of higher prices.156 This 
facility may not always be available. Prevailing market or 
political conditions may prevent’ price: Trisesapin conpanyrop> 
erdting under highly competitive ‘conditions, ror example, 
would lose sales. 1f it attempted to. raise) thespriceron its 
products to absorb a fine. Even a monopoly trader may in 
some; circumstances: be, unWilling to,adoptasuch tacties., gines 
might be so where, for instance, its immediate aim was to in- 
crease unit sales.rather than to reap-the highestypossible 
profit. Im, other circumstances, corporations! might bertears 
ful of attracting government regulation of their industry or 
intervention in their affairs should they increase their 
prices too frequently.15’ But in cases where the opportunity 
does exist, the above proposal might further be modified by 
allowing for ,the. imposition, at trexal) fotrarprow si10naler ine, 
the final amount to be determined by reference to a set per- 
centage. of) the defendant's annual profits’ for, say, etwovyears 
after conviction.!38 Such a measure would, of course, mean 
that the more the defendant raised its prices subsequent to 
conviction, the higher would be the fine which it would ulti- 
mately have to pay. 


By way of recapitulation, then, it can be said 
that the fine in its present form will only be effective as 
a deterrent measure where moral stigma attaches to the pro- 
hibited conduct. Even where this is so, it could be improved. 
In other cases, where stigma is absent or is weak, the deter- 
rent effect depends solely on the size of the fine and there 
are formidable difficulties in the way of calculating and 
imposing optimal amounts. These difficulties could be re- 
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duced, particularly if the size of the fine were at least to 
approximate the profits made by the defendant in contraven- 
tion of the law: ~At the same time, it is necessary, in the 
interests both of fairness and efficiency, that the size of 
the defendant's business be taken into account in calculating 
the total amount of the penalty to be imposed. In some cases, 
these requirements might be met by the imposition of a fine 
based on an appropriate percentage of the defendant's profits 
in recent Years), Invother eases, (particularly wherelthere is 
a likelihood of the fine being passed on to consumers, a more 
efficient approach might be to base the fine on the defen- 
dane.S) proiits subsequent to,iconviction?) «Itsy of coursey 
not suggested that the implementation of these measures would 
solve all of the problems associated with the process of 
fining. They do, however, offer interesting possibilities 
for the control of misleading advertising through the criminal 
law. The modification of the fine in this way could make it 
a much more powerful tool for economic regulation than it has 
been! to:date). 


Yet..the,fine is. not..the only toolsat the disposal 
of the criminal law. There are other measures which might be 
at least as effective in the criminal context, either instead 
of, or in combination with, the imposition of a monetary 
penalty. 


Prohibition Orders. Section 30(1) of the Combines 
Investigation Act empowers the court, on application of the 
Attorney General of Canada or of the attorney general of a 
province, to prohibit the continuation or repetition of an 
offence and acts done in connection therewith. The prohibi- 
tion may be imposed in addition to any other penalty imposed 
on the person convicted. 


The device is an extremely useful one. Unlike the 
fine in its present form, it can be tailored to meet the cir- 
cumstances of a particular offence. Moreover, orders are 
usually directed not only against the offending corporation, 
but also against the individuals who control it. Disobedi- 
ence of an order can result in imprisonment .! 


Section 30(2) makes provision for an unusual vari- 
ant of the prohibition order. It empowers the court, on ap- 
plication of either the Attorney General of Canada or a pro- 
vincial attorney general, to prohibit the commission of an 
offence or the engaging in any act which constitutes or is 
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directed toward the commission of an offence. The unusual 
feature of the provision is that it allows for the imposition 
of arerinipal sanction!49 in the absence of a conviction and, 
indeed, without a finding by the court that the acts against 
which the order is directed appear to constitute an offence. 
However the criminal onus of proof remains applicable to 
orders obtained under s.30. It was held be the Supreme? Court 
of Alberta in R. v. Canadian Safeway Ltd., 41 that ,“in asst= 


ing anoordersunder Seetione50(2)9" the court need satisfy it- 
self only that the party against whom the order is sought has 
done acts or things constituting or directed toward the com- 
mission of an offence. The court discerned a twofold ob- 
jectivesundérlying® the’ provision’ first, 1t provides,” an ap- 
propriate cases, a more effective remedy or deterrent than a 
monetary penalty (on the same basis, presumable, as a Section 
30(1) order) and secondly, it avoids the necessity of prosecu- 
ti@n anrevery case.145 In furtherance of the latter objective, 
the provision may confer some of the benefits of a preliminary 
injunction--whereas under the normal procedure a defendant is 
free to continue in practices which have been challenged up 
until the point where a conviction is recorded against hin, 
resort to Section 30(2) can obviate the delays inherent in 

the criminal process and result in “the immédiate cessation 

of practices which are apparently illegal’ ihe Sectiomr 302) 
remedy differs, of course, from the preliminary injunetron i 
that the orders for which it makes provision are permanent. 
The -procédure also increases the control exercised by regula- 
tors over tradé practices--1tallows for the prohibition’ nor 
only of acts which appear to constitute an offence, but also 
of acts which might in the future constitute an offence and 

of acts which are ancillary to the commission of an offence. 


Unfortunately, the possibilities offered by the 
prohibition order have not been fully exploited. Both 
Section 30(1) and 30(2) orders are imposed infrequently .144 
Even then, at least in the case of Section 30(1) orders, the 
prohibition is usually framed very narrowly and is directed 
Solely against the repetition of the particular offence in 
issue. The rationale for this restraint was explained by 
Kelly J.A. of the Ontario Court of Appeal in’R Ovo Fe Ww, 
Woolworth Co. Ltd.: 


It appears to me that Parliament has shown a clear 
intention that, in the usual course, the imposi- 
tion of one or more of the penalties provided by 
the Criminal Code for the punishment of a person 
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convicted of an offence punishable by summary 
conviction will be an adequate deterrent. In 

order, to) justify the Court in exercising the dis- 
cretion to impose the special remedy under s.30(1) 

a Court should be satisfied that there exist cir- 
cumstances from which it is reasonably inferable 
that the purpose of the Act will not be accomplished 
unless" the) special. remedyy,of ayprohibitory order is 
invoked in addition to the normal penalty of fine 
and imprisonment. The evidence before the Court 
ought.to show a deliberate and flagrant disobedience 
of the section and a likelihood of a continuation 

or repetition in the absence of prohibition. ! 


It is clear, then, that the courts do not regard 
the prohibition order as an alternative to the fine, but rath- 
er aS a measure of last resort, to be imposed in situations 
where the fine alone is considered to be inadequate as a de- 
Ferrent. here“is,\possibly,/a-.case, to. besmade. for;.confining 
the prohibition. order, in the criminal context, to a supple- 
mentary role, 6 put if it is restricted too much, it begins 
to lose its value as a general deterrent... The prohibition 
order could, surely, play a more imaginative role than that 
envisaged) for it by Kelley, J.-A: It.mighty!/ for, example, sbe 
imposed in addition to a fine where the adequacy of the fine 
alone sis open, toidoubt in view, of, theidefendant"S! ability to 
aucorh, tpsan. ther. form) of prace, rises; (Oni Ptcmight, tanysome 
circumstances, be an appropriate remedy against large corpora- 
tions where the imposition of a fine, no matter how substan-. 
tial, would amount to little more than a token gesture. In 
any event, there is nothing in the wording of Section 30 
which requires the restriction of the device to cases of 
"deliberate and flagrant disobedience". 


But the prohibition order, even if imposed more 
frequently and more imaginatively, still suffers from a short- 
coming which it shares with the fine--it is prohibitory rath- 
er than prescriptive. It can, as such, perform only two of 
the three functions required of effective consumer legisla- 
tion. It can be used to deter the defendant from offending 
again and to discourage others from offending at all. But 
it cannot undo the harm already caused by a misleading ad- 
vertisement. Quite frequently, by the time a prohibition 
order is imposed against the continuation or repetition of 
a misleading advertisement, the campaign will be over and 
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will have had the desired effect. 


Publicity as a Formal Sanction. This problem might 
be met by the imposition on defendant advertisers of formal 
publicity orders, either alone or in conjunction with any 
other penalties which might be considered appropriate. 


Publicity was: firstYconceived of astageriminal 
sanction by the National Commission on the Reform of Federal 
Criminal Laws inéthe. United’ States..." Pye1ts=proposal for a 
new federal Criminal Code, the Commission recommended a spe- 
cial) sanction for organizations: 


Where an organization is convicted of an offense, 
the court may require the organization to give 
notice Of, 1ts*eonviction, to the persons or class 
of persons ostensibly harmed by the offense, by 
mail or by advertising in Cet eae areas or by 
designated media or otherwise. aH 


For *the normal srun*’of regulatory offences, the de- 
vice might be used to heighten the deterrent impact by arti- 
ficially injecting with stigma illegal conduct against which 
there had been’ only a-i6Gw public’ reaction. “But in’ the~¢ase 
of consumer legislation, it has further possibilities. If 
a defendant advertiser were required to publicize not only 
the factrofvhisyconvietionebuts also “detsiils#of this conduct 
which led to the conviction, including the reasons why his 
advertising claim was found to be misleading, and a state- 
ment aimed at correcting the misleading impression which had 
been given by the claim, the measure might work toward the 
undoing of the harm already caused by the contravention. 


A similar: device is already 12n operationgrin an 
administrative context, in the United States, in the form of 
the corrective advertising orders issued by the Federal Trade 
Commission. 148 Publicity sanctions, again in an administra- 
tive context, are included in Alberta's Unfair Trade Practices 
Act and in British Columbia Trade Practices Act. Both preces 
of legislation empower the court to order the publication of 
details of any judgment, declaration, order or injunction 
granted against a supplier who has contravened the Act .149 
Section 16(2) of the Alberta Act provides: 


In making an order under subsection (1), the court 
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may prescribe: 


(a) the methods of making the advertisement so 
that it will ensure prompt and reasonable 
communication to consumers; 


(b) ehepeontent/ior*formiox,.both. ofithe 
advertisement; 


ic) the number of times the advertisement is to 
be made; 


(d) such other conditions as the court considers 
proper. 


There iS no reason in principle why similar measures should 
not be adopted in a criminal context. 


However, the implementation of publicity as a sanc- 
tion would by no means be free from difficulties. The attrac- 
tion in the measure as a means of countering misleading ad- 
Vertising Ilses in its. singular. appropriateness.. Not only 
foes tt. otterea\ practical, solution; toxthe problem, of: dispel- 
ling the midleading impression created by advertisements, 
but it also looks neat--there is very much an element of po- 
Pticwiustice an requiring. advertisersyto,advertise their,.own 
transgressions. But it is this very point--the fact that it 
attempts to tackle advertisers on their own ground--which 
Prompis. questions as. to how, effective it. can be. lol 


There may, for example, be problems of persuasion. 
In most cases, ex hypothesi, the counter-publicity would be 
competing with the persuasive effects already created by the 
offending campaign. To be effective, therefore, it may have 
to be equally persuasive. Yet this may prove difficult, for 
its principal goal must remain to communicate an important 
piece of information about the defendant and his advertising 
practices. On the one hand, the information must be present- 
Ba in aétorm, whichis sufficiently,»appealing, to attract: at- 
tention and on the other, the form of presentation cannot be 
allowed to abscure the gist of the message. 1°24 Even if a 
balance can be struck, in the individual, case, between the 
two requirements, there remains the question of what effect 
persuasion and counter-persuasion, conditioning and counter- 
conditioning would have on the consumer. It has been sug- 
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gested in a slightly different context that, rather than en- 
lightening him, "it may instead confuse him and, like Pavlov's 
dogs, simply make him neurotic" 


On the other hand, these difficulties may, in the 
present context, be little more than straw men. It is quite 
possible that counter-publicity would not need to be persua- 
sive--that the shock value in the factual announcement that 
a familiar advertiser or trader has run foul of the law may 
be sufficient to attract the attention of the public. And, 
after all, if the aim of publicity is to° countered: iead— 
ing impression (rather than to deter), all that can reasonably 
be expected of it is that it put the relevant information be- 
fore the public. It is unrealistic, and perhaps unnecessarily 
paternalistic, to require that it also push consumers into 
using that information in a certain way. 


Yet (this point afself gives. rise to another, atier 
more tangible, objection to the use of publicity as a criminal 
sanction. As a form of punishment, it is uncertain in impact, 
for its effectiveness depends partly on public reaction and 
partly on the characteristics of the particular offender and 
the circumstances in which he operates. There would be no 
way of determining, at the moment of sentencing, what effect 
the publicity would have.!94 In this Fespect.faltis asi n= 
determinate as the impact of the stigma associated with con- 
viction for more conventional crimes. It has been suggested 
that a firm enjoying a monopoly position in a market would 
be less subject to control by publicity in economic regula- 
tion than a firm in a competitive industry, for such an en- 
terprise would have less to fear, in economic terms, from ad- 
verse public reaction.!°5° On the other hand, publicity may 
be singularly effective in markets where competition is 
based not on price and quality factors, but on product dif- 
ferentiation. Since this sort of competition operates on the 
precarious basis of public image, it may be peculiarly sus- 
ceptible to adverse public reaction.195 TE this. as carrect. 
then there may be scope for the remedy should attempts be 
made to impose controls on advertising which is aimed at fos- 
tering artificial product differentiation. Yet all these 
considerations are again speculative. The point is, simply, 
that too little is yet known about the operation of publicity 
to allow definite conclusions to be drawn as to its utility.157 


Although this lack of knowledge tends to dull the 
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attractiveness of publicity as an independent criminal sanc- 
tion, it does not necessarily demand abandonment of the  mea- 
Ssurevaltogether:4,; In many, respects ,, the best: way)of gaining 
insight into the workings of an innovatory measure is to ob- 
eenve  it@in’ operation. “There-is a case to be made for exper- 
imentation with the publicity sanction in the criminal law 
field. This might be done by combining publicity, in partic- 
ular cases, with other, more conventional sanctions. The in- 
position of a fine or prohibition order could, for example, 
be relied on to produce the necessary deterrent influences 
while the simultaneous imposition of a publicity order might 
be directed to the third goal--to the undoing of the harm al- 
ready caused by the offence. It may become apparent, as the 
experiment develops, that publicity works better in some 
cases than in others and that it does, in some circumstances, 
have an independent deterrent effect of its own. However, 
continued resort, during the period of experimentation, to 
the traditional sanctions in combination with publicity should 
act aS a control to prevent the temporary uncertain impact of 
the measure from thwarting the effective enforcement of the 
criminal law. 


Advertising or Promotional Bans. A measure, close- 
ly related to the publicity sanction, which has sometimes 
been proposed is that persons convicted of misleading adver- 
tising offences be banned, for a certain period, from adver- 
Pisanpe the productor’ services: in’ respect'of- which’ the mis= 
leading claim was made. 


As with publicity, the proposal has the attraction. 
that it operates directly against the prohibited conduct. 
Unlike publicity, however, it lacks the facility for undoing 
the harm caused by a misleading advertisement. A ban would 
not require the advertiser to communicate the truth to the 
public--it would simply prevent him from communicating with 
thespublic at ail 


Moreover, since this is the case, the only end to 
be served by the imposition of a ban is the infliction of a 
monetary loss on the offender--by inducing a downturn in his 
sales or by requiring him to increase his advertising soe sa 
diture, upon removal of the ban, to make up lost ground. 
But this end can in many cases be attained more directly-- 
and with greater certainty--simply by imposing a fine. 


one 


DrssObution Asa) measure, of 8bs0l ue yeas escort 
for persistent and serious cases of fraud, for example, the 
court might be ge a to order the dissolution of an of- 
fending company. } 0 


The use of dissolution as a punitive measure has 
beentrenchantly? criticized.’ "in the first place, rs invoca— 
tion against a large corporation would result in economic 
chaos.) For that, reason, 1t) would,’ inipratcice,” be airecced 
almost exclusively against small enterprises... But thosevare 
the cases in which rt is least needed)’ forvit 46 "easier. an 
a small company, to trace the individuals responsible for the 
commission of the offences.!®! Secondly, the remedy may re- 
sult in grave injustice to shareholders--at least in situa* 
tions where they have no su eat Of , YOY NO“COntTEOl? Over, 
the commission of the offence.!® Thirdly, the measure may 
be of low deterrent value, particularly if the company can be 
re-formed and resume trading .163 In any, event,» the measure, 
at least if resorted to too frequently, threatens a misplaced 
emphasis. The aim should be, surely, not to prevent an of- 
fending corporation from, carrying ion business, bUtetO pRecvenc 
if sLrom carryine, onsousiness vin an tiled) way. 


Flexi-orders. An innovatory sanction, suggested by 
the Australian.writer W. B. Fisse, which is designed to:over- 
come some of the difficulties associated with the principles 
of corporate criminal liability,. offers) a numben-of possubiie 
ities for the control, through the criminal law, of mislead- 
ing advertising practices. 1!® 


The basis: of the measure 1s a device-an the nature 
of a prohibition order which would require activities to be 
stopped, or steps to be taken, to avoid: the repetition) of the 
offence in future. Unlike the prohibition order, however, 
the device would be extremely flexible and the courts would 
be given a wide discretion in tailoring an order to fitithe 
circumstances of each case. Orders could be mandatory or 
prohibitory. At one extreme, an order might simply be made 
prohibiting the defendant from repeating a misleading ad- 
vertisement. At the other extreme, a receiver might be ap- 
pointed, at the defendant's expense, to implement corrective 
measures. In the middle range of cases, the defendant might 
be required, upon conviction, to prepare and lodge with the 
court a compliance report, containing measures which he would 
adopt to avoid repetition of the offence. It could also be 
required that the report include details of the defendant's 
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Organizational structure and the names of the personnel who 
would be responsible for implementation of the proposals. 
wie caetendant;s report would be.vetted by the,court... If, un- 
satisfactory, it could be returned to him for improvement or 
an arbitrator might be appointed, at the defendant's expense, 
Pen eDare, aurepornt which as: satisfactory... Once. the, count 
ao vapproved ihe report, .1t-would,form, the,basis,of ,ansonder 
against, the defendant. Responsibility. for breach of, the or- 
der would vest, initially, in the, individuals named in the 
report as having charge over implementation of the improve- 
ments. Liability would be imposed on the corporation itself 
only where it would be unfair, or not possible, to hold an 
individual accountable. 


Ine. proposad..1s, appealing... t could, if adopted, 
Overcome the sort of problem associated with corporate respon- 
Sibility which was so inadequately dealt with in the Tesco 
case. It is well equipped to deal with situations where re- 
sponsibility for an offence. cannot be-attributed to a single 
individual, but results from overall slackness in the System. 
Implementation. of the measure in that sort of case would en- 
sure. that. the Slackness was eradicated. ..The, device has.pos- 
sibilities for the control of misleading, advertising) in-gen- 
bral, since,: because, of .i1ts tlexibplity,.ait)could, be,applied 
in the removal of lingering misleading influences. It might, 
to this end, be framed around, or used in conjunction with, 
a publicity order of the type discussed above. Its other ad- 
vantages is, of course, that it neatly avoids the problems 
associated with the imposition of large fines. 


Resta tution, to .Victams,o£ Violations. While, tradi; 
tionally the objective of the criminal law has tended be 
thought of as primarily deterrence and that of the civil law 
as primarily compensation, economically speaking, these two 
objectives cannot be so neatly differentiated. 


If the econemically optimal level,,of,afaines. for 
deterrent purposes, should be such as to tax away the gains 
from violation (multiplied by the probability of apprehension), 
then the prospect of having to pay compensation to victims of 
violations which approaches this level also acts a deterrent. 


As the Law Commission of Canada in its Working 
Paper on Restitution and Compensation166 pointed, outy, there 
are many advantages, both from the point of view of the vio- 
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lator and from the point of view of the victim, in moving the 
emphasis of the criminal law away from jail sentence or fines 
for many non-violent economic offences and towards a regime 
which forces the violator specifically to address, “dnd redress, 
the impact of the violation on the victim. Moreover, there is 
already precedent for this in our Criminal Code (ss. 653-655) 
which ‘allows ‘a’ court, in’ certain offences, "asian aspect. of. the 
sentencing process, to order the accused to make restitution 
or compensation to his victims.167 We believe that these 
little used provisions, with some refurbishing to extend them 
to summary as well as indictable offences, and to classes of 
victims as well as individuals, could well be replicated in 
any regime of criminal sanctions applied to the trade practice 
field. 


Indeed, this approach could well be carried further 
than the existing compensatory provisions of the Criminal Code. 
For example, in some cases an order of rescission or contract 
modification.(e€-¢.” in relation’ to: an-unconscionable contracc 
clause) might be a perfectly appropriate element in a criminal 
sentence. There is a need to break out of a rigid, -historical 
mind-set that conceives of possible criminal sanctions only in 
terms of fines or imprisonment. There 1s no magic quality vo 
these Sanctions and, as %twevhave tricd toxshow, Lu the prescut 
context they suffer from severe disabilities relative to other, 
more appropriate, sanctions. 


The virtues of compensatory sanctions are obvious. 
They enable both deterrent and compensatory objectives to be 
met, in some cases, in a single set of proceedings, thus 
avoiding needless multiplicity of proceedings. It also en- 
ables a court to adjust the more conventional deterrent sanc- 
tions e.g. a fine, in the light of compensatory obligations 
of the violator, thus optimizing the attainment of both ob- 
jectives. 


Some administrative matters would need to be attend- 
ed to if civil orders are to become an effective option in 
the criminal sentencing process. First, the administration 
of the orders might require a reference by the criminal court 
to a civil court to ensure that the order is being properly 
carried out. Secondly, adequate incentives need to be pro- 
vided to ensure that an aggrieved consumer or class of con- 
Sumers comes forward at the time of sentence, as s.653 of the 
Criminal Code envisages, to apply for a compensatory order as 
part of the sentence. We return to this issue of procedural 
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incentives in our final chapter. 
Conclusion 


The point which emerges strongly from the foregoing 
is that all indications point away from exclusive reliance on 
the criminal law and toward the introduction of an administra- 
tive scheme with a wider, more imaginative range of remedies 
for the control of advertising abuses. 


Should control be extended beyond misleading adver- 
tising to cover specific areas of unfairness, as outlined ear- 
lier, the criminal sanction would clearly be inappropriate. 
Furthermore, its clumsiness as a regulatory device is evident 
even within the relatively narrow scope of the present legis- 
Pet10n,2tor the.doctrine ;of.strict,liability in combination 
Sree thie principles \of \corporate,.criminal .liability.gives. rise 
to a formidable conflict between the requirements of individ- 
Po justice sand ythe public,interest.. The,conflict:can be 
Side-stepped, in the case of misleading advertising legisla- 
Pron teeslessurehiance is»placed onthe eriminal Jaws juFinadlly, 
the sanctions traditionally imposed within the criminal system 
are clumsy and inapposite when applied to advertising offences. 
This is,,.possibly the least of the problems associated with 
the criminal approach for, assuming the continued application 
of the criminal law in this area, the sanctions could be mod- 
ified and extended to meet the needs of effective advertising 
concrol. | 


In this regard, we recommend that following convic- 
tion, a court be given a wide range of options in terms of the 
appropriate sentence. These might include a jail sentence, a 
Pine, a prohibition, order, a corrective ‘advertising order, 2 
Pee titurtonary or .compensation,order, srescissiom, or contract 
modification, or where compensation proves impracticable 
(e.g. because of difficulty in identifying members of the ag- 
grieved class of victims) a divestment (unjust enrichment) 
order divesting the accused of the gains from violation in 
favour of the Crown. 


The next chapter will be devoted to an examination 
of the possibilities offered by an administrative approach to 
advertising control. The discussion will centre around 
the measures which have been adopted by the Federal Trade 
Commission in the United Stated for it is there that the most 


-88- 


important advances have been made. Within this framework, 
however, reference will also be made to significant adminis- 
trative measures adopted in other jurisdictions. 
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lic 7 Footnotes 


Canada: Combines Investigation Act R.S. ¢.C-23, ss 36, 

oy, U.Ke.> lade’ Descriptions Act 1968 ss"1)11 "14 (ere. 
Fair Trading Act 1973, discussed infra, which introduces 
an administrative scheme based on regulation-making pow- 
ers and prohibition orders); Australia: (e.g.) Unfair 
ROVercisane ACteLO7O- 1846 Avy sts! ey 


Ther Business PracticesAct“ReS.00 1974 ¢.e7131," The Unfair 
eradeyPractitespAct (Bil1021 Adtay) 19755) TradesPractices 
Act StatioBiG! ec .96,;1974;0 all of which rely ‘on’ adminis-— 
trative procedures and revitalized private rights of ac- 
tion for the prevention of unfair acts or practices and 
which fall back on the criminal sanction only as a last 
resort or as a supplementary measure. Ontario has for 
some time had legislation in which an administrative 
procedure, rather than the criminal sanction, plays a 
central role. The Consumer Protection Act R.S.O. 1970 
c.82 (as amended) empowers the Registrar of the Consumer 
Protection Bureau, where he has reasonable grounds for 
believing that a seller or lender is making false, mis- 
leading or deceptive statements, to order the immediate 
cessation of the use of such material (s.47). Where 

the Registrar makes such an order, the seller affected 
is entitled to a hearing before the Commercial Registra- 
tion Appeal Tribunal which may affirm or quash the order 
or substitute! an’ order?of! its own’ (Ss 475 '7)% 


Ree tc te 2 


It is not intended to engage in a detailed analysis of 
the case law under ss 36 and 37. That task has already 
been performed. See: Cohen, "Misleading Advertising and 
the Combines Investigation Act'' (1969) 15 McGill Law 
Journal 622; "Comparative False Advertising Legislation: 
A Beginning" (1972) 4 Adelaide Law Review 69; ''False 
Advertising in Canada: An Overview of Sections 33C and 
33D" in McGill University, Meredith Memorial Lectures 
(1971), 101;Swan, "Misleading Advertising: Its Control" 
(1971) 9 Alberta Law Review 310; Alyluia, "The Regula- 
tion of Commercial Advertising in Canada" (1972) 5 
Manitoba Law Journal 97; Barnes, What the Courts Have 
Taught Us About Misleading Advertising (unpublished 
student essay, University ofToronto Law School, 1973); 
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Quinlan, "Combines Investigation Act - Misleading Adver- 
tising and Deceptive Practices" (1972) 5 Ottawa Law 
Review 277. 


Just how effective the Division's activities have been 
has not, however, been determined: see Fitzgerald, ''Mis- 
leading Advertising: Preventor: Punish”: (2973) 01 
Dalhousie: Law Journals 246% 258-60: 


Canada, Department of Consumer and Corporate Affairs, 
Misleading Advertising Division, Trade Practices Branch, 
Positaon, PapersNow 45 (unpublashed, DecemberJe7g 1373) 
1-3. 1. An initial step beyond this field has however 
been taken. In November 1973 a pilot program of monitor- 
ing different classes of television advertisement was in- 
stituted, using existing departmental videotape facili- 
ties. The monitoring deals primarily with advertisements 
of major competitors in relatively concentrated consumer 
goods industries. In addition, greater use has been pro- 
posed of information obtained from the Federal Trade Com- 
mission's advertisement substantiation program where it 
relates? ton productsymarketed ini Canadaz 


In, general, advertising éexpendituresefor! televisaoneare 
30 per cent higher than for the printed media; ibid., 1. 


Howard and Hulbert, Advertising and the Public Interest, 
otaff Report: tosthe, Pederalvirades Commissions 20h 75). 
SL Ey ee 


See Law Reform Commission of Canada, Studies on Strict 
Liabilaty (1974)4.295 70;ohaweCommissions(). Ka), @€oditi-— 
cation of the Criminal Law: General Principles: The 
Mental Element in Crime (published working paper No. 31, 
16), June. 1970) ,.19. - Cf+Morris ‘and+Howard; .Studaéss in 
Criminal Law (1964) 199-200, where it is objected that 
there is no evidence of any administrative problem. 


see; Fitzgerald, sop:cat.gNote: Syn 2608 thissiiselapparenttly, 
the view held by the Consumers Association of Canada. 


The offence created by Combines Investigation Act R.S. 
CeiCoZby05. S6fl leds, one of strictrideabisaty eget tie 
Allied Towers Merchants Ltd. (1965) 2 0.R. 628; See 
also the cased cited in Cohen, "Misleading Advertising 
and the Combines Investigation Act", op.cit., Note 4, 


12 


13 


14 


1S 


16 
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647 n-s6>" In Ri wv. Imperial Tobacco Products td. 
es Le a Be MhSd JPOP (SUCt PAL tay Clement iitheld 
that s.37(1) created two offences, one imposing strict 
liability, the other requiring guilty intent; Kane J. 
held that mens rea was not an element of the offence 
ereaceda bys -5/ CL) P Johns6n*)? "held ‘that’ Gt was) in’ 

Ra ie, teres tone -otores siitd,) *€b972) tO aReies2 te the Ontarie 


Court of Appeal upheld the view that s.37(1) creates two 


oTpences onevol whichtimposes. (strict liability... tin 
matoerta Gartwares .v. Skhevi(1973) Ub Ch@s@ot( 2d) Sis athe 
Supreme Court of Canada had the opportunity to examine 
the question but declined to do so, it having been found 
that the accused committed the offence intentionally. 
pee ,cenoral ly iWuinlan slepscit’; 1 Nate '4y;/ locsere. whine 
position is similar in the United Kingdom: see Trade 
Descriptions Act 1968;0f the three misleading advertis- 
ing offences created by the Act, (ss 1, Tl, 14) only 
s.14 (relating to the provision of services) requires 


prooteehjintent: 1 (Egan Whey Trade: Descriptions Mice 


The New Law (2nd ed., 1968), 16). 


Law Reform Commission of Canada, op.cit., Note 9, 175. 
SecualrsouLawsComni ssion i (UlK2) 7; cop. cits, uwNote v9 se4iand 
generally Law Reform Commission of Canada, The Meaning 


Cr urek = Working "PaperNos «Pi lo74) : 


Ibid. See also Kadish, ''Some Observations on the Use of 
Criminal Sanctions in Enforcing Economic Regulations" 
(1963) 30 University of Chicago Law Review 423, 437, 
444;Morris and Howard, op.cit., Note 9, 199; Williams, 
CrimindieLawanoThe }General «Part. (2ndweds, +1961), «259: 


"When it becomes respectable to be convicted, the vital- 


ity of the criminal law has been sapped." 


Law Reform Commission of Canada, op.cit., Note 9, 141. 


See Howard, Strict Responsibility (1963) 27. 


Law Reform Commission of Canada, op.cit., Note 9, 18. 


SeevJames*andsSon? Ltdi:waoSmees (1955). 1.Q¢B.278 where 
Parker J. urged prosecutors to restrict their efforts 
in the case of strict liability offences to persons who 
actually deserve punishment or who would be induced by 
punishment to improve their business organization: see 
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24 
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26 


ap. 


Wa Diiansl;opsici te, Note (13; 256. 


Law Commission (U.K.), Codification of the Criminal Law: 
Strict Liability and the Enforcement of the Factories 


Act 1961 (published working paper No. 30, 1970) para. 32. 


Law Reform Commission of Canada, op.cit., Note. 9, 27 


Ibid., %28./\Sée lalsovKadishyuopcie. wNote, boone 3: 
Morris and Howard, op. ¢1t > Note..o, # E90. 


Law Commission (U.K.), op.cit., Note 18. 
Law. Reform Commission,of Canada frople rt 2) Notes? aco. 
Lbadan. snooeh:! 


LbidisyuQlsy0ther factors inuno sway mebatéed toi tie vad— 
vertiser's blameworthiness were also found to affect the 
decision in some cases. These included the triviality 
of an offence such that it was not worth prosecuting, 
unsatisfactory evidence and the fact that other prosecu- 
tions were pending against the advertiser for the same 
offence. 
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[It »is interesting to note that a conclusion more ,or less 
along these lines was reached in the United Kingdom study 
of the factories legislation. It was found that the na- 
ture of the blame of which the enforcement authority 
tended to take account was wider than the traditional 
legal conceptions of intention and negligence. They 
were concerned not merely with allocating fault for a 
particular incident, but with wider aspects of behaviour: 
Law, Commission (U.K...) ;2ep: cit 4)Note) 18,4 paras. 92/0, 

It was urged that this practice should be reflected in 
the law and that this would be achieved not by basing 
the legislation on the concept of negligence, but by 
imposing a statutory obligation on employers to comply 
with the reasonable requirements of the authority. 
Failure to do so would constitute an offence, available 
defences to which would be that the employer had done 

all he could reasonably be expected to do in the cir- 
cumstances. Evidence would be directed more to the 
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28 
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32 
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34 
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steps taken by the defendant to remedy the situation 
than to his failure to comply with the directive as such. 
tParaul 114. The aim should be to secure compliance for 
the future rather than to punish for past failures to 
comply. (Para. 72). This proposal looks very like an 
administrative scheme, the central feature of which are 
the "reasonable requirements" of the authority. 


Prec., An Jnguaryointo Criminal Guilt (1963). 
ere | 


Ibid. It is true that the behavioural view of the crim- 
inal law, concerned as it is with the modification of 
those who commit anti-social acts, does not embrace the 
case against strict liability. It is concerned with the 
possibilities of controlling human conduct and the en- 
tertainment of excuses as to why the anti-social conduct 
occurred is generally inconsistent with this goal (see 
Packer, The Limits of the Criminal Sanction (1968)). 

But there are grounds for arguing that the sort of con- 
duct caught by strict liability at its furthest extreme, 
being morally blameless, is not anti-social. In any 
event, the behavioural theory has been roundly criticized: 
e.g., ibid. 66, 112; Law Reform Commission of Canada, 
epecit se Note Ootl7n8; , BrettyMopicatis i Note 27y0d156 


Ibid. 121. It is said that attempts to do so may have 
the opposite effect - they may lead a defendant to ne- 
glect precautions he ought to take, on the basis that 
"one may as well be hanged for a sheep as for a lamb". 


Howard, op.cit., Note 15, 25-6. 


See Law Reform Commission of Canada, op.cit., Note 9, 
169) (BeRett cop! cit... vNotec27 ,wS4gnkadish, 20p.cit.4 


— 


Note 13,)441-2; Packer, /op.cit., Note 28, 110. 

Brett, op.cit., Note 27, 122; Law Reform Commission of 
Canada, oprcit.5 Note 9, 18. See also Law Commission 
(Hikes Op cats,,Note.95 Howard, “opleéeit.,sNote. 15, 
1O¢4 C1. 


epide, Chapter I. 


Law Reform Commission of Canada, op.cit., Note 9, 35. 
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Law Commission (U.Kt)3"opvert. ,MNoter9,. G-¥50 19% 


Sweet v. Parsley (1970) A.C. 132, 150 per Lord Reid; 
157-8 per Lord Pearce;163-4 per Lord Diplock. 


Trade Descriptions Act 1968, s.24. 
(19349 S2eGid Re L008 
ibid: ,2 104 


(19A1JN6 72 CELA RVGS365 541 spersDaxon JLo Formas faites 
cussion of the Australian doctrine, see Howard, op.cit., 
Note 15, Chapter 5; "Strict Responsibility in the High 
Court of Australia" (1960) 76 Law Quarterly Review 547. 
Later articles which dispute certain aspects of Professor 
Howard's analysis of the doctrine include Brett, "Strict 
Responsibility: Possible Solutions" (1974) 37 Modern Law 
Review 417 and Fisse, "Probability and the Proudman v. 
Dayman Defence of Reasonable Mistaken Belief" (1974) 9 
Melbourne University Law Review 477, 483-7 (discussing 
the recent decision on the point of the Supreme Court 

of South Australia in Mayer v. Marchant (1973) 5-S.A.S.R. 
DOL). 


There has not been a consistent judicial reaction in 
Canada against the doctrine of strict liability. The 
honest and reasonable mistake of fact defence was actu- 
ally applied by the Ontario Court of Appeal aniRy.v 
Custeau (1972) 2 0.R. 250. The case seems, however, to 
run against the general stream of Supreme Court deci- 
sions. In the Supreme Court, after an apparent revolt 
against the dottrine.in Beaver v..Rio(4957) /488 Gvagics 
129, 1towas restored to -atsofull <ragour in’ Ry VeePierce 
Fisheries: Ltd. (1970) ¢55G.C2Cuul Soe en ieee 
(1974) 44 €.C.Gk.(2d)505; 512, Dickson’ J. -(withiPigeon 
J. concurring) expressly rejected the defence of honest 
and reasonable mistake of fact. 


The distinction between the operation of the doctrine of 
honest and reasonable mistake of fact and that of the 
due diligence defence is not clear. It was originally 
thought that the defence of mistake was only available 
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in cases of conscious mistake, based on reasonable 
grounds (as opposed to simple ignorance as to the exis- 
Pence orra (state of facts): Howard, op. ¢it., NotetLo, 
88-95. If this were the case, the defence would be sig- 
nificantly narrower than a general defence based on the 
absence of negligence. The view has, however, been dis- 
puted: SecoBreths op .city; Note 4] $1417 ),427 4307 . The 
decision in Mayer v. Marchant '(1973) 5 S.A:S.R. 567 
chips away at the alleged distinction between conscious 
(mistaken) belief and simple ignorance (unconscious 
mistake): Fisse, op.cit., Note 41, 487. 


The view is not universally endorsed. It has been argued 
that a due diligence defence which imposes on the accused 
the legal (as opposed to the evidentiary) burden of es- 
tablishing his innocence (by disproving negligence) is 
contrary to the basis principle of justice articulated 
in Woolmington v. D.P.P. (1935) A.C. 462. See Brett, 


op,cat.,, Note 41, 431. See also the observations of 


Lond, Reid an-Sweet-v.—Parsley (1970) A.C. 1325 150.) Cf 
Lord Diplock's important judgment in that case, especial- 
ly at 164, 


Law Keform Commission of Canada, op.cit., Note 9, 28-9 
[bids,) 50>. see also, Stigler, “The Optimum Enforcement 


of Laws" (1970) 78-Journal-of- Political Economy .526, 
§52-3% 


Fitzgorald, .oprcit,,, Note 5, 261; Law Reform Commission 
of Canada,»op,cat,; _,Note 9, -144,--The-point.is again 
beatly highlighted: in Williams; op,cit., Note 13, 255, 
where reference is made to "the Draconic character which 
usually marks philanthropic legislation". 


Law Reform Commission of Canada, op.cit., Note 9, 140. 


For a list of the cases decided under ss 36 and 37, See 
the annual Reports of the Director of Investigation and 
Research, Combines Investigation Act. The most recent 
list at the time of writing is contained in Report of 
the Director of Investigation and Research, Combines 


Investigation Act for the Year Ended March 31, 1974, 78. 


For general treatment of the law relating to corporate 
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criminal liability, see Williams, op.cit., Note 13, 854 
ff; Leigh The Criminal Liability of Corporations in 
English Law (1969); Law Commission (USK. }; (\CodzTication 
of the Criminal Law: General Principles: Criminal lia- 
bility of Corporations (published working paper No. 44, 
30 June 19/72). paras, 4-13. 


For discussion of the principles of vicarious criminal 
liability, see Williams, Opeel ty Note TS. 256 ee 
Leben, Op. Ci Les Note, 50), 14 Eft;, Kose, "Vicarious “Liabil- 
ity in Regulatory Offences" (1970) 44 Australian Law 
Journal 147;: “"Vicarious Liabitrtyein Statutory Urrences. 
(1971) 45 Australian Law Journal 252; and, thevextensive 
writings on the topic of the Australian scholar, W. B. 
Fisse: "The Distinction between Primary and Vicarious 
Corporate Criminal Liability" (1967) 41 Australian Law 
Journal 2033. %The Elimination of. Vicarious, liability ean 
Regulatory Offences" (1968) 42 Australian Law Journal 
199. (part.1)3250. (part, 11) 5) Vicarroushiapalttyerne kes 
ulatory Offences" (1970) 44 Australian Law Journal 601. 


For discussion of ithe principles, of,,primary, corporate 
criminal liability,. see. the worksycitedsin nm.s0 and 
Heerey;. ‘Corporate: Criminal. Liability. Aa Reapor ausale 
(1962) 1 University of Tasmania Law Review, 677; Fisse, 
"Consumer Protection and Corporate Criminal Responsibil- 
ity" (1972) 4 Adelaide Law Review 113; Yarofsky, "The 
Criminal Liability of Corporations" (1964) 10 McGill 
Law Journal 142; Waddams, "Alter Ego and the Criminal 
Liability of Corporations" (1966) 24 University of 
Toronto Faculty of Law Review 145; Fien, ''Corporate Re- 
sponsibility under Criminal Law'' (1973) 5 Manitoba Law 
Journal 421. 


This distinction between primary and vicarious corporate 
criminal liability is not common to all jurisdictions. 
It certainly operates in the United Kingdom and in 
Canada, but the position in Australia is different. 
There, a corporation will incur criminal liability on 
the basis of a servant's act or state of mind if the 
Servant's actions can reasonably be regarded as within 
the scope of his employment. This rule applies alike 
to crimes involving mens rea and to offences of strict 
liability, to acts done by inferior servants of the 
corporation and to those of superior servants. Howard, 


xOhe 


Australran Criminal’ baw (zn 4edeo VO70) P5874. rhe 
leading authorities are R. v. Australasian Films Ltd. 
(2920 2orG sEAR > and Morgan “vs “Babcock sand Wilcox 
BCCrer trove ts (Or hehe Boe tera, Ol eCues Pon ae) tO swe tie 
er the liability imposed under this doctrine is primary 
or vicarious, see Fisse, ''The Distinction Between Primary 
and Vicarious Corporate Criminal Liability" op.cit., 
NoOtevolLeY The position ‘in the ‘United States ts \simriar 
to that obtaining in Australia. There, the rule is that 
liability will be imposed wherever an officer or agent, 
in doing the acts complained of, was engaged in exercis- 
ing corporate powers and acting within the scope and 
course of his employment, provided that he intended 
thereby to benefit the corporation: see Standard Oil Co. 
UIrlexase ys (Uso. YOO) Es 2d 4208 (1965) beiohivop. cress 
Note 50, 116. See American Law Institute, Model Penal 
Code, Proposed Official Draft s.2.07, for proposed 
reforms. 


54  Mousell Bros. Ltd. v. London and North Western Railway 
Company (1917) 2 K.B. 836, 844 per Viscount Reading C. 
Je, wotowper Atkin JUP Williams; op.crtsysNote +¥3; "267, 
269. 


95 Glanville Williams has maintained that the principle is 
so restricted, i.e., to cases where an individual is giv- 
en a licence to run a business and delegates the entire 
management of that business to a servant, the acts and 
mental state of the servant will be imputed to him: op. 
ateeynece 5,"270-S5) "ero the-extent "thatrthe ‘celegation 
principle has in the past been applied outside this con- 
text, it appears that Williams' view may now be vindicat- 
ed. In Vane v. Yiannopoullos (1965) A.C. 486 (a licensee 
case), the House of Lords refused to apply the delegation 
principle on the basis that the licensee had not entirely 
delegated the management of the business to the servant 
in question; in Tesco Supermarkets Ltd. v. Nattrass 
(FO ySyPA LCP I5 3S) at was held that the ‘appellant company 
had not delegated its statutory duty of supervision to 
the branch manager (see infra). For comments on these 
decisions, see, respectively, Leigh, op.cit., Note 50, 

82 and Fisse, op.cit., Note 52, 113, especially 114. 


56 Sec Hititamss op sert sy; NOtEML Ss 2 75 et 
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57. R. v. Teperman and Sons Ltd. (1968) 2 O.R. 174, 182 per 
Schroeder J. A.; Fisse, "The Elimination of Vicarious 
Liability in Regulatory Offences", op.cit., Note 51; 
Smith and Hogan, Criminal Law (3rd ed., 1973) 114-5. 


58 See, however, Leigh, op.cit., Note 50, 8% 
59 (TOR a2) eee eos. 

60 Ibid., 845 

Gl: ibica: 

62 Ibid., 844-5 per Viscount Reading C. J. 


63 See Tesco Supermarkets Ltd. v. Nattrass bIS7 2h eAwGag bos: 
189" per Lord, Pearson, 195 per Lord \Diplocks ,yse¢4also 


Green’ vy. Burnett (1955) "1 Q.B: 78; Leigh; op eate; 

Note 50. Glanville Williams' contrary analysis should 

be noted. He argues that the Mousell case should be 
regarded only as an intermediate stage in the develop- 
ment of corporate criminal responsibility and not as 
authority for the proposition that vicarious liability 
will be imposed in respect of all acts done by a servant 
within the course of his employment. He maintains that 
vicarious liability can be imposed only in the two lim- 
ited circumstances outlined above and criticizes, the 
decisionjin Green v. Burnett (1955) b«Q3B. »78senepme 
basis that it paid insufficient attention to the problem 
of attributing the servant's actus reus to the principal 
- a problem which the scope of employment approach con- 
Venienkly glassesover:Opycrt. » Note 4)3).42/5-425e88- 


64 Mousell Brothers Ltd. v. London and North Western Railway 
Company (1917) 2 K.B. 836; Tesco Supermarkets Ltd. v. 
Nattrass (1972), A.C. 153,9195,per Lord Diplack saloward; 
Op. Git.,.Note 15,-°49-50 set is again to be noted that 
this rationale does not meet Williams' point that the 
only difference, in’ this:-context, between strece biapil- 
ity offences and offences requiring mens rea is that the 
former dispense with the mens rea requirement. They do 
not, however, dispense with the need to attribute the 
Servant's actus to the master if vicarious liability is 
to be imposed: op.cit., Note 13. 
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(97S a So .BsRit: (2d)0394.! Sept alsor Racin) Busy, Bees Wine 
and Spirit Importers of Saskatchewan Ltd. (1922) 60 
D.L.R. 415, 417-8 per Turgeon J. A.; Law Reform Commis- 
Sionhof, Ganaday;op.cat.,! Notes 9)) 93:7; The positionris, 
however, still not entirely clear. It has been noted 
that in England, the scope of employment test and the 
delegation principle have been used indiscriminately, 

in the case of strict liability offences, for the impo- 
sition of vicarious liability (Leigh, op.cit., Note 50. 
A Simid ars Confusions svevident! iin) Canada nc dnyRe hy. 
Teperman and Sons Ltd. (1968) 2 0.R. 174, the Ontario 
Court of Appeal cited with approval the scope of employ- 
ment test and then proceeded to uphold the conviction of 
the company on the basis of the delegation principle. 
The’ two. are. not the same (Leigh, op.cits;;Note 50, 82-3). 
pec also Ru Ww. Pigely Wigoly, Canadvan, Ltday (195595 60 
CrteCe. LO4 swhere neither pranciple: was,appliéed.ins am, 
posing vicarious liability in respect of an offence com- 
mieted under s.63 of the Weights and Meastires, Act R.s.C, 
1927, c.212. Instead, the decision was justified by ref- 
erence to broad considerations of public policy. 


Reference should briefly be made to two misleading ad- 
vertising cases which might be raised by way of objec- 
tion to this assessment. In R. v. F. W. Woolworth Co. 
bat daoithO/s).d 8s CsGe Con i(2d)6 23. Ont A, jaati wasiheld 
that the respondent could not be made vicariously liable 
under 5,66, Combines Investigation Act.  R.S. °coG-Z23, 
for price misstatements made on its premises byvanyin- 
dependent vendor to whom it had leased space and granted 
permission to demonstrate and sell his wares. Although 
the decision might, in some respects, be regarded as 
regrettable when assessed against the policy considera- 
tions underlying the legislation, it is not inconsistent 
with the above analysis, for the basis of the decision 
was that the representor was neither a servant nor an 
agent of the respondent. He was either a lessee or a 
licensee and vicarious liability cannot be imposed in 
such circumstances. In R. v. Hillcrest Volkswagen Ltd. 
Mobo it. (2d) 3359 (County .Coart: oF tala tax. ines 3} 
it was held that a used car sales company could not be 
made vicariously liable under s.33D(1) (now s.37(1)) 

for a misleading representation made to a customer by 
its senior salesman. The relationship in that case be- 
tween the representor and the accused was clearly that 
of employee and employer and it might have been antici- 
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pated that vicarious liability would have been almost 
automatically imposed, the offence having been committed 
in the course of the representor's employment. However, 
the Court treated the question as turning on s.45(2) (a) 
of the Act and held that since the accused had establish- 
ed that the representor had no actual authority to make 
the misrepresentation, the case against it must fail. 
The decision is clearly inconsistent with the general 
run Of casesidéaling with vicarious? liability.“ ihe 
explanation for the divergence seems to lie in a mis- 
placed reliance by the court on s.45 (as to which, see 
intra).~u ine point ofelaw, at-any rate, Senet deciesoneac 
probably wrong. 


Tesco. Supermarkets’ Ltd,.v.; Nattrass’ (1972)2A4.. G17 Tbs 
Pisse, (Op (CLGessNote 2," 124. 


GLOSS) Ace 2 Se 
i Lea: Wl 


(1944) K.B. Soleo. Thevdecit Sionuwas ‘one jf aiktyion ce 
cases decided in 1944 which are all, to varying degrees, 
responsible for the evolution of primary corporate crim- 
inal responsibility. See also D.P.P. v. Kent and Sussex 
Contractors, G1944)"K 7B." 1463» and Moore) v4. Iwbrestiler ibid 


(19485) 2RN PTE Reh 


Varot skyse ony cu .42. Note S275) 


(1941) 7or Cie. Coos 


Esg.5 0 Resw.oblectrical, Contractors Association 
Ontarie and) Dent’): (1961) 60: Ri 1 265:9 Rains) Sti lawrence 


Corporation: itd. 01.969) ScD. LeR: + (Sd0en2654 


(1944) K.B. 551, 559 per Stable J. 
(1927) 48 €.C.C. 63, 81 per Orde J. 


(1957) 1,Q.Ba-159; 172-3.9 Thestest- has heenidecerabed 
as more helpful than most, but "reliance upon such an- 
thropormorphic conceptions as the 'brain' and 'nerve 
centre' and upon the distinction between 'primary' and 
‘secondary! organs implicit in the...statement can only 
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blunt or possibly obliterate the distinction between pri- 
mary and vicarious corporate liability": Fisse, ''The 
Distinction Between Primary and Vicarious Corporate Crim- 
ina bhi abe bib woop hcrnl prNote (Sidi 20%). 


Wai anise Monten. A WNolte: 13 5 BSTRASh: 


Tesco Superaukets ibtd. WwiliNattrass( 1972); AcCaclSa R171 


per Lord Reid. The same is true in Canada: see Yarofsky, 
OD cori. NCE, oe. 150. 


hee alonnvienshalll | (Quarrresi)itbtd. vo HarveyirGrees pez, 0.8: 
Lia, ee ieper Gord iRarker CiJx 


Tescovsupemarkets Ltd jivs/Nattrass’ (1972) AsG.al5a, 


L/ bathe: mone wide lyithevline iasidrawn, thermorepchosely 
primary corporate responsibility will approximate vicari- 
Gus wwonpora&te mesponsibriity:! Kitssejsopicat oiNotecsZ, 
1204 


CPO 2 FWA Gs LSS. 

Law Reform’ Commission of Canada, op.cit., Note 9. 

For a’discussion of ‘the»case in its early stages,.see 
Note, "Enterprise Liability and the Guilty Employee" 
(1971) 34 Modern Law Review 220. 

(1972) A.C. 153, 175 per Lord Reid; Denning L. J.'s 
metaphor advanced in Bolton (Engineering) Co. Ltd. v. 
Grahamiand Sonsiu( 1957) 11007 B. +159, 17 2+3nwas cited, wath 
approval (at 171 per Lord Reid, 187 per Viscount 
Dilhorne). 

bias, wi 193 yperiibord  Rearsond 

Pid ash, ; 18028) per LordsMornis\of «Borth-y-=Geste. 
Ibid? ;).203.per-bLord :Diplock. 


The decision was followed in R. v. Andrews Weatherfoil 
Lede thoy27 DVATLOEDR SE « OS: 


Note, "A Blow Against Enterprise Liability" (1971) 34 
Modern Law Review 676, 680; Muir, ''Tesco Supermarkets, 
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Corporate Liability and Fault" (1973) 5 New Zealand 
Universities Law Review 357, 366: The defence should be 
open to a corporate defendant only where the commission 
of the offence was really due to the fault of another - 

a complete outsider, an ‘independent contractor or perhaps 
a servant who deliberately disobeys instructions (367). 


Fisse> Top ere lh) Note sF2 pel Loy bie. 
hiG627" Geky. (Que) 666; 


See Waddams, op.cit., Note 52, 150, where the decision 

is criticized on the ground that it represents a -sub- 
stantial departure from the theory expounded in Lennard's 
Carrying Company Ltd. v. Asiatic Petroleum Company itd. 
(1925) .A.C. 705:'° "It is one thing tothavercomplete author- 
ity over a particular area of the company's activities, 
but quite another...to be 'the very ego and centre of 
personality of the corporation'."' 


(1967) 59 D.L.R. (2d) 6; affd (1968) 65 D.L.R. (2d) 260; 
affd (1968) 65 D.L.R. (2d) 286n. 


CLOGS SSD ULiaks, 3d) 264% 

see n.89, supra. 

(1969) 5° DoL.R. (Sey 2605. 

(1974) 40 Woks IS tee (Nea coi Sse. net hp: 


Fisse, "The Distinction Between Primary and Vicarious 
Corporate Criminal Liability"; op.cit:.,: Noteasiun tlhe 
principal contention appears to be that there is no 
justification for extending the liability of a corporate 
employer for the acts of his servants beyond that which 
is imposed on the individual employer: (206); cf Fisse, 
op.cit., Note 52, where the author seems to change his 
views in some respects. See also Waddams, op.cit., 

Note 52, 153. Cf Edgerton, "Corporate Criminal Respon- 
sibility" (1927). 36 Yale Law Journal “$27. 


See Leigh, op.cit., Note 50, 105-7, where the decision 
in the civil case, The Lady Gwendolyn (1965) 2 All E.R. 
283, which adopted an approach similar to that of the 
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Canadian decisions referred to above, is applauded. It 
is suggested that the adoption of such an approach into 
the criminal law would bring about a distinct improve- 
ment. See “also, Law Commission (UsK.), ‘op.cit#, ‘Note 50, 
paras 35, 39 which seems, tentatively, to advocate a 
Similar approach. 


100 Note, "A Blow Against Enterprise Liability", op.cit., 
Note 89, 680. 


LORS Rises e205! 
102 (1949) O.R. 315. 


103 Goldenberg, "Criminal Responsibility of Corporations" 
(1949) 27 Canadian Bar Review 461, 464; Leigh, Op feree, 
NODS SOY OLZ 1 S2yrali 26-78 


104 For what appears to be a misapplication of s.45 in the 
misleading advertising context, see R. v. Hillcrest 
Volkswagen Ltd. (1973) 9 C.C.C. (2d) 339, where the 
provision was, in effect, treated as imposing a rule 
that vicarious liability will only attach to an employer 
in respect of misleading advertising offences committed 
by an employee if the employee had actual authority to 
commit ‘those offences. This‘ approach led ‘to the curious 
result (in point of law) that the defendant was able to 
escape: conviction ‘by leading ‘evidence as to its ‘system 
of information and to the honesty with which it conduct-- 
edlitos ‘business? " “The’'court "treatedthis “evidence ‘as 
raising a reasonable doubt as to the representor's au- 
thority to make the misstatement. But the offence in- 
volved was, supposedly, one of strict liability. 


105 See Gatley, Libel and Slander (7th ed., Chap. 18). 
106 Kadish, op.cit., Note 13, 435. 


107 Ibid., 425-6, 436. The criminologist Ross, writing at 
the turn of the century, labelled economic offenders 
"criminaloids". He defined the term as designating 
"those who have not yet effectively come under the ban 
of public opinion. Often, indeed, they are guilty in 
the eyes of the law; but since they are not culpable in 
the eyes of the public and in their own eyes, their 
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spiritual attitude is not that of the eximinaa! tin 
("The Criminaloid" in Geis (ed.), White Collar Criminal 
(1968) 25, 26). He goes on to inveigh against the spe- 
cies with unbridled passion: "Often the reminiscent crim- 
inaloid, upon comparing his misdeeds with what his clans- 
men stood ready to justify him in doing, is fain to ex- 
claim with Lord Clive, 'By God, sir, at the moment I 
stand amazed at my own moderation!' When the revealing 
flash comes and the storm breaks, his difficulty in get- 
ting the public's point of view is really pathetic. In- 
deed, he may persist to the end in regarding himself as 
aimartyr to 'politics' or 'yellow journalism’ sore the 
‘unctuous rectitude' of personal foes or ‘class envy’. 

in the guise of a moral wave." (32) See also the 
slightly more restrained case put by Sutherland, the 
leading pioneer in the field, in 'White Collar Criminal- 
ity' and ‘Is "White-Collar Crime”. Crime? * \both reproduc- 
Scmliwieds 40 abo. 


Dershowitz, ''Increasing Community Control over Corporate 
Crime: A Problem in the Law of Sanctions" (1961) 71 Yale 
Law Journal 280, 289n. 


Wisin S45 OPscrt sHNO Ce) S . G64; 
Kadish,, op.cit.,)-Note 143, 434. 
Ibid. 


This much is evident from the success which the Mislead- 
ing Advertising Division has enjoyed in securing compli- 
ance with its directives. Certainly not all advertisers 
were motivated to comply by a sense of public duty. 
Similarly, the size of the fines generally imposed for 
offences would not (one would think) be sufficient to 
induce large-scale co-operation. (As to the size of 
penalties, see infra.) 


See the observations in Hannay, "Introduction to the 
Symposium on White Collar Crime" (1973) 11 American 
Criminal Law Review 817, 819. See also Geis, "Deterring 
Corporate Crime"! in Nader and Green (eds), Corporate 
Power in America (1973) 182, 188-9, where the results 

of a 1969 Louis Harris Poll are noted: a manufacturer of 
an unsafe automobile was regarded by respondents as 
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worse than a mugger (68 per cent to 22 per cent) and a 
businessman who illegally fixed prices was considered 
worse than a burglar ‘(54 percent’ 'to".28 per cent). 


Kaeo OD sc. NOE hoa. O04 
LD id. 445 


It has been indicated that the few emperical studies 
which have been done in this area fail to indicate any 
Simple relationship between the general attitudes of 
businessmen toward a given area of regulation and their 
willingness or propensity to violate the regulations. 
The only thing clear is that compliance and non- 
compliance are not wholly determined by whether persons 
subject to regulation approve of it: Ball and Friedman, 
"The Use of Criminal Sanctions in the Enforcement of 
Economic Legislation: A Sociological View" (1965) 17 
Stanford Law Review 197. 


Criminal Code, R.S.C. 1970 c.C-34 (as amended), s.647(b). 


Ibid., ss 647(a). Amendments proposed to ss 36 and 37 
would give the prosecution the option of proceeding 
either by way of summary conviction or on indictment, 
thereby giving increased flexibility to the range of 
available penalties: see the new s.36(6) provided for 

by Combines Investigation (Amendment) Act (Bill C-22, 
1ov4y," s- 1011), “ihe maximum penalty" forvorrences’ puna 
ishable on summary conviction is increased to $25,000. 


An indication of the range of penalties imposed under 
s.36(1) is given by the data collected by the Law Reform 
Commission of Canada in their study of the files of the 
Misleading Advertising Division. The results of the 35 
cases randomly selected for analysis were tabulated 
fopecits, proce, 10a)" as follows: 
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S.36 PROSECUTIONS 
Convictions, Acquittals and Penalties 


a ee 
Pro 
Total Acquitted $0-100 100+200+300+400+500+1000+O0rders 


a 


Full Sample 35 5 3 Tat lLOG A Sate cla (0 he 9 
(25.8%) 

Size of firm - 

Large/National 

(Av. fine-300) 6 - - 1 2 - - =o - 2 
(33%) 

Small 

(Av. fine-200) 14 2 2 3 eee - 1 - 5 
(35.8%) 


(The figures in the last column refer to prohibition orders (as to which see below). 
They are expressed both in whole numbers and as percentages of the corresponding 
figures in the first column.) 


See the table in ibid, at 106: 


S.37 PROSECUTIONS 
Convictions, Acquittals and Penalties 


Pro 
Total Acquitted $0-100 100+200+300+400+500+1000+0rders 


Full Sample 65 £ AY 5 8 14 6 4 6 7 20 


(30.8%) 
Size of firm - 
Large/National 
(Av. fine-300) 109 4 - - il Z 1 2 - 2 
(20%) 
Small 
(Av. fine-200) ay 7 3 Get Ae ota ate Eo ee Seane 
(37%) 


The overall accuracy of these figures is borne out by the most recent list of 
proceedings and results under the Act, published by the Director of Investigation 


and Research: see Report of the Director of Investigation and Research, op.cit., 
Note 49, Appendix II. 
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Bershowrhzs Opi cit: sgNotey10851285) 


Stigler, ''The Optimum Enforcement of Laws" (1970) 78 J. 
Pol. Econ. 526, 527. Dewees, "'The Courts and Economic 


Regulation", in Courts and Trials ed. Friedland (1975) 
$i po bcoveebrel t.and Elzinga, VAntitrustePenaLtaeseand 
Attitudes towards Risk: an economic analysis" (1973) 
$6 Harvard Law Review 693, 699;see generally becker 
‘Crime and Punishment: an Economic Approach", (1968) 
(Oa Ou, eon. 169. 


Deweess sep ic1e¢goNote 22; 5126-7 


In other words, the analysis ignores the fact that the 
deterrent potential of a fine will vary from offender 

to offender and from time to time. Some offenders - and 
at times, perhaps, all offenders - will baulk in their 
pursuit of profits even where the anticipated gains ex- 
ceed anticipated cost. It may not always be attractive 
to pursue a possible profit of $25,000 even where the 
anticipated cost is only $10,000. The point is put more 
technically. by Breit and Elzinga. The variables of pen- 
alty size and probability of conviction will, respective- 
ly, have more or less impact depending on whether a par- 
ticular offender is risk averse or is a risk preferrer. 
They posit two situations where the penalty in the first 
is ten times as high as that in the second, but where 

the conviction rate in the second is ten times as high 

as sthat 4insthe sfirst a» They mote ithat “forthe «isk 
averse person the disutility of the larger loss is more 
than ten times as great as the disutility of the smaller 
loss. For the risk preferrer, the larger loss disutility 
is less than ten times that of the smaller loss" (op.cit., 
Note 122, 699). They advance the interesting thesis 

that since American business executives are today more 
prone to be risk averse, an increase in the penalty size 
variable will have a greater deterrent impact than an 
increase in the probability of conviction. They accord- 
ingly advocate larger fines rather than an intensifica- 
tion in prosecution. 


Dewees ~oprci tas eNotesl22 inka x. 


Ibid. See also the discussion in Breit and Elzinga, op. 
cit., Note 122, 707-8. The approach would be inefficient 
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because the more disproportionate the penalty to the 
crime, the lower the marginal deterrent value of the 
penalty. If an offender will be executed for a minor 
assault and for murder, there is no marginal deterrence 
to murder. If an advertiser will be fined $100,000 for 
misstating the regular price at which goods are sold, he 
might just as well engage in a really elaborate fraud - 
or rob a bank, for that matter: see Stigler, op.cit., 
Note 46. 


Dewees, Oprcit., Note! 127 soc ver es 
Ibid..-17; Dershowitz; op scits; (Nove LOS 2146. 
Stigler, cop.ert -gaNote146 7 ea32n5 


The further objection is sometimes raised that the im- 
position of fines on corporate defendants 1s unjust for 
the burden falls, ultimately, not on the corporation it- 
self, nor on the guilty individuals within the corpora- 
tion, sbut von: ithe shareholders (sec uWwilivanms (ec uiel ty , 
Note. 13,3863; Heerey, Op cit sj iNote 5295685; Law tComis- 
ston e(UUK. 5. yop. cit aaNote s0gieparag4o77 iis nesome 
cases, there will be little injustice, for shareholders 
have, through their voting power, ultimate control over 
the appointment and dismissal of directors and are, 
therefore, appropriate targets for primary corporate 
liability. In other cases, however, the justification 
does not apply. In large companies, for example, the 
voting power of individual shareholders may be insignifi- 
cant: only institutional shareholders will have any 
control over “thesdirectors Abid nara Aaa). MeMoreaner:, 
the justification assumes that it will always be the 
directors who are the guilty actors.’ At least in cases 
where the company has been found vicariously liable, 
this will not necessarily be so (Heerey, loc.cit.). 
There is some merit in these observations. They call, 
however, not for avoidance of the corporate fine, but 
for an alteration of the principles of corporate account- 
ability. In the meantime, the theoretical injustice 
which the arguments expose is at least minimized by the 
fact that the cost to shareholders individually will 


nearly always be very slight (see Leigh, Op. ci tapwnote 
50, 149). 


Criminal Code Reform Act of 1973 (S.1400), 93rd Cong., 
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lstasess. ULT9VS)., 2S22201 fc) ¢ 


See Matthews and Sullivan, "Criminal Liability for Vio- 
lations of the Federal Securities Laws: The National 
Commission's Proposed Federal Criminal Code, S.1, and 
S.1400'" (1973) 11 American Criminal Law Review 883, 953- 
4. <A typical difficulty with calculating net profit is 
whether a company's legal costs in defending itself at 
its trial for the offence in issue would be deductible. 


BreiteandokE) zinga, nop. cats poNote 12250711 


Of course, as the authors themselves recognize, there 

is no reason why corporations would be less likely to 
conceal profits for tax purposes than they would be in 
order to minimize anti-trust penalties. Accordingly, 
they suggest that: tax returns’ should’ be’ uséedtasial/start- 
ingrpomL,) not as’ the ultimate: reference; | ‘for assessing 
Prorres (ioe .7 712 )4 


See Dershowitz, op.cit., Note 108, 143; Fisse, ''The 
Use of Publicity as a Criminal Sanction Against Business 


Corporations" (1971) 8 Melbourne University Law Review 
POF AOL WES PY Migh RAGE Li eke Ra 


see, pesp., alibi iamss\ (opieit.) Note rls) 664. 
Dershowitz, opycit. “Note i108, 285 26s0n. 17% 


Pugse, Mop citaguNotes P55; 


Syvo0(Gn.8 Geeqkitzgeratd? oopscits, oNotems; 262. 


See R. v. Canadian Safeway Ltd. (1974) 41 D.L.R. (3d) 
264, 267 per Moore: J.) (S.Ct. Alta»).’ The imposition 


of prohibition orders was upheld as a valid exercise of 
the criminal law power by the Supreme Court of Canada 
in R. v. Goodyear Tyre and Rubber Co. (1956) S.C.R. 303. 
Ibid. 

Ibidi e1268% 


Ibid. 
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144 See the tables reproduced in nn 119 and 120 supra. 
145) CESTA) ES IGE. AP eed tz Ses 


146 See Leigh, op.cit., Note 50, 156-7. It is argued that 
prohibition antees (or injunctions), if too readily 
available, may be imposed "in a spirit of punitive retri- 
bution''. Since disobedience of an injunction can result 
in penalties far more drastic than those provided for 
the substantive offence, there is a danger that they will 
be used as a means of imposing penalties more severe than 
the legislature itself has seen fit to attach to the of- 
Fence (in) wSssue: 


147 National Commission on Reform of the Federal Criminal 


Laws, Final Report: Proposed New Federal Criminal Code 
fLO7T See 0078 


148 See infra. 


149 Trade Practices’ActpisStats B.Cieto74, iccoGcwis sci ae 
The’ Unfair: Trade Practices*Act (Bili‘¢21, Aita.)°19%5, 
5 2G. 


150 In the Final Report of the National Commission’on the 
Reform of the Federal Criminal Laws, it is noted that 
the Commission was not prepared to go further than re- 
commending a sanction by which an offender would be re- 
quired to give notice of its conviction. eltiwas feit 
that a broader sanction envisaging ''publicity" (presum- 
ably along the lines outlined above), as opposed to 
"notice'' came too close to the adoption of a policy of 
approving social ridicule as a sanction (op.cit., Note 
147, 276). This fear has, obviously, not been felt in 
the administrative context. It is hard to see why it 
Should be given any more weight in the consideration of 
criminal sanctions - especially when the aim is not to 
ridicule, but to undo harm which the offender himself 
has caused. See also Packer, op.cit., Note 28, 362: 

The Law Reform Commission of Canada makes the point that 
publicity (corrective advertising) has a precedent in 
the law of libel, where the offender is required to pub- 


lish a retraction of the offending statement: op.cit., 
Note 9, 146. 
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For a full discussion of the possibilities of, and the 
defects in, publicity as a criminal sanction, see Fisse, 


Oprcit.;, Note i355. 
Rbwete 2 0128-30 


Trebilcock, "Consumer Protection in the Affluent 
society 411970) 16 McGilld Law .J..263,. 2043 


SeGPhissew op cit sy Note 2155 0139-40. 


Rourke, "Law Enforcement Through Publicity" .(1957) 24 
University of Chicago Law Review 225, 240-1. On the 
other hand, this would not necessarily be the case. 

Some firms in competitive situations may occupy marginal 
positions in the market and may therefore be driven to 
ignore such intangibles as public opinion; monopoly 
firms may fear that adverse publicity would attract 
government intervention. 


Ibid. 


At the risk of piling speculation on speculation, the 
further point might be made that the uncertain impact 
Of youblicaty 1s .notiasdefect but, rather, 11s ..reatess 
strength. Some individuals may over-react to the threat 
of adverse publicity and harbour ungrounded fears as to 
its likely effects: "even as a paper tiger, public opin- 
ion.can be quite intimidating, and it is of the nature 
of its power that no one can be quite sure beforehand 
ihaeyihe ticer 1s,inetact paper". (Ubid., 2359, niS4). 


Law Reform Commission of Canada, op.cit., Note 9. 

bee Fisse, .Op.cit..,., Note.135; 122. 

Some consumer legislation in the United States provides 
for such a remedy: see Cohen, "Comparative False Ad- 
vertising Legislation: A Beginning", op.cit., Note 4. 78. 
Leigh, op.cit., Note 50, 158. 
Ibid. 


Fisse, “Responsibility, Prevention and Corporate Crime" 
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(1973) 5 New Zealand Universities Law Review 250, 252. 


Ibid. 


Ibid..266 ff. The concept.is Mr. Fissets,@Cthe name, a 9% 
with apologies to him, ours. | 


Nose 5.197 ae 


The constitutionality of these provisions was upheld in 
Re..Torek and The: Queen, .(1974)° 2.0 Ree (2d 228 (Ota 
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IIIT. ADMINISTRATIVE REGULATION OF ADVERTISING 
Introduction 


It is important, when considering the various sanc- 
tions which have been evolved by the Federal Trade Commission 
for the control of advertising abuses, to keep in mind the 
policy ends toward which they are directed. It will be re- 
called that the Commission's statutory mandate is over "unfair 
methods of competition in commerce, and unfair or deceptive 
acts or practices in commerce". The Commission is, naturally, 
Still very much concerned with the prevention of deceptive ad- 
vertising, but it has extended the scope of its operations to 
cover advertising techniques which are considered to be "un- 
fair''. Again, it will be recalled that that concept has to 
date been applied to advertising claims which lack a reason- 
ableybasis;<¢ to, cértain’types of exploitative’ advertising” and; 
veryorecently,' to advertising techniques designed to foster 
artificial product differentiation. The underlying policy-- 
the theme which unifies these efforts--is that product infor- 
mation is essential to informed consumer choice and that ad- 
vertising should, if only to a limited extent, bear the re- 
sponsibility for providing that information. Most of the re- 
medies discussed below are directed, at least in part, to en- 
suring that that responsibility is met by advertisers. 


However, before passing to an examination of the 
Commission's remedial measures, it is necessary to look 
briefly at the procedural context within which they operate. 


Federal Trade Commission Procedure 


Section 5(b) of the Federal Trade Commission Act 
empowers the Commission, where it has grounds for believing 
that a person is engaged in an unfair method of competition 
or an unfair or deceptive act or practice in commerce, and 
where it appears to be in the public interest to do salutes 
issue a complaint and conduct a hearing with a view to decid- 
ing whether a cease and desist order should be imposed in 
respect of the grounds stated in the complaint. 


This is the basis of the formal procedure open to 
the Commission, but the vast majority of the complaints which 
it issues are informally resolved. There is a three-tiered 
mechanism for the resolution of disputes. First, when a 


ai 


Commission investigation has revealed a probable violation 
of the statute, the advertiser concerned may be contacted 
with a view to securing, either by oral promise or written 
assurance, his voluntary compliance with the pe as 
interpreted by the Commission. 


Secondly, the Commission may, as an alternative to, 
or in the event of failure of, the voluntary compliance pro- 
cedure, issue notice of a proposed complaint against the ad- 
vertiser. The notice sets out the grounds of the complaint 
and the order to be sought. The advertiser is, at this stage, 
given a period of 10 days during which he may elect to consent 
to the proposed. In the event of his choosing to do so, he is 
required to enter into an agreement with the Commission whose 
provisions include the terms of the order, an admission of 
jurisdictional. facts, awaivervof further proceedingsihye the 
Commission and a waiver by the respondent of rights of review. 
After the terms of the agreement have been finally settled 
between the parties it is placed on the public record for a 
period of 30 days as a provisionally accepted order. The Com- 
mission reserves the right to reconsider at the end of that 
period.  :The-consent;:order procedure is: regardediibys the: Com= 
mission;as a privilege) accorded) te_respondents; snotlas.4 
right.° 


Finally, Should the respondent Tretuse toecansen care 
the proposed order, the matter is set down for hearing before 
an administrative law judge (a Commission staff member). If, 
after the hearing, the complaint is found to have been sus- 
tained, the administrative law judge files with the Commis- 
Sion and serves on the respondent an initial order to cease 
and desist (the order these days may also include one of the 
innovative remedies recently evolved by the Commission). The 
initial decision becomes the decision of the Commission 30 
days after service. Within 10 days after service, the res- 
pondent may appeal the decision to the full Commission. In 
reviewing initial decisionss the full, Commissionefitissthe 
role of an appellate court. The Act provides for a right of 


appeal from a decision of the Commission to a federal Court 
of Appeals.° 


. The court intervenes rarely in Commission determina- 
tions. With regard to review of the substantive question as 
to whether the grounds stated in the decision support the 


conclusion, it was held in Universal Camera Corp. v. NLRB 
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chat: 


Whether on the record as a whole there is substan- 
tial evidence to support agency findings is a ques- 
tion which Congress has placed in the Court of 
Appeals. This court will intervene only in what 
ought to be the rare instance when the standard ap- 
pears to have been misapprehended or grossly mis- 
applied.© 


In reviewing the appropriateness of the remedy chosen by the 
Commission to deal with a practice found to have been unlaw- 
ful, the principles enunciated in Jacob)Segal.Co. v. FTC are 
applicable: 


The Commission has a wide discretion in its choice 
of a remedy deemed appropriate to cope with the un- 
lawful practices in this area of trade and commerce. 
Here...judicial review is limited... The Commission 
has a wide latitude for judgment and the courts will 
not interfere except where the remedy selected has 
no reasonable relation to the unlawful practices 
found to exist./ 


(italics-author's) 


The only other gloss which has been placed on the wide dis- 
cretion of the Commission to fashion remedies which it con- 
Siders appropriate is that the remedies must be prospective-- 
they cannot be punitive or retrospective.® Insoflar, aseite.s 
frequently possible to categorize a remedy as punitive only 
by reference to its severity, it is sometimes said that this 
requirement is no more than a particular application of the 
rule that the remedy must bear a reasonable relation to the 
unlawful practices in issue. 


The unwillineness,..of the,.courts. to.interfere,.. in 
the process of review, with Commission discretion has been 
an important factor in encouraging the development of new 
and imaginative remedies for the control of advertising 
abuses. 


The final point of procedure which should be noted 
is that, in the event of a consent or adjudicated order being 
breached, the Commission is empowered to commence a civil 
action, in court, for the recovery of a monetary penalty of 
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up to $10,000 for each day during which the violation has 
continued.!9 It is important to note that the Commission it- 
self does not have the power to impose monetary penalties. 

This function remains solely within the province of the court 
and comes into play only after an order has been breached. 

It is also both of some importance and interest to note that un- 
der the Federal Trade Commission Improvement Act of 1975, the 
F.T.C. for the first time has been given the ability to pro- 
ceed before the courts for civil penalties of up to $10,000 
(i.e. in effect fines) against suppliers who knew or ought to 
have known they were engaging in unfair or deceptive practices. 
This development underscores again the importance of examining 
criminal, administrative and civil sanctions not in isolation 
but as part of an integrated and balanced framework of 
sanctions. 


The Remedies 


Affirmative: Disclosurets* Most ofthe: recently 

evolved remedies for the control of deceptive or unfair ad- 
vertising are really only variations of the sanction for which 
express provision is made in the Act--the cease and desist 
order.) Ihe cease and desist order is\isimply | proganition 
order or injunction which prohibits the respondent from en- 
gaging in the future in practices which have been found to 

be unlawful; or in similar practices. 


The remedy of affirmative disclosure is one such 
variation. It was designed specifically to deal with a par- 
ticular type of deception--misrepresentation by silence. To 
this end, the typical affirmative disclosure order prohibits 
the respondent from making certain claims unless he discloses 
facts, previously omitted, which are considered necessary to 
negate the misleading inferences to which express claims 
have given rise. 


There are three principal areas in which the remedy 
has been invoked. First, it has been applied to protect con- 
suner preferences. For, example) Pan: Kerrantvs FTcil the 
Court of Appeals upheld a Commission ruling that consumers 
have--and are entitled to--a preference for new, as opposed 
to re-refined 011 products. It affirmed a Commission order 
that the respondent cease and desist from making claims which 
implied that its product was new or, alternatively, that he 
disclose in all future advertising for the product the fact 
that it was re-refined. Similar orders have been upheld in 


poreerevaliaans CO. , inc, 
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cases where the Commission has found a consumer preference 
for products of domestic origin over foreign items. These 
orders require disclosure of the country of origin.12 


Secondly, affirmative disclosure has been required 
of dangers associated with the use of certain products. The 
best known example of this application of the remedy is the 
Commission requirement that cigarette advertisers disclose 
the dangers to health involved in smoking. 


Finally, the remedy has been applied with the aim of 
counteracting beliefs widely held by consumers concerning the 
use or effects of advertised products. It has been invoked 
in this context irrespective of whether the belief was active- 
ly induced by the challenged claims or whether the advertising 
Simply failed to correct a pre-existing and widely held mis- 
apprehension. Its application has been particularly evident 
mn ithe case of hen Ra for non-prescription drugs. In 

4 4¢ was charged that respondent's 
advertising for its stimulant, Vivarin, falsely implied that 
the product was unique and induced the belief that it had 
extraordinary powers of rejuvenation. In fact, the primary 
active ingredient of the product was caffeine. The respon- 
dent accepted a consent order prohibiting the deceptions and 
requirinpedzsclosure; iin)ifuture advertising, “of the caffeine 
content. A similar order was recently imposed on Benton §& 
Bowles, Inc., makers of the analgesic Vanquish, requiring 


arsciosure*of;the aspiriniand, caffeine content offitspro= 


duct.1 In an earlier action against J. B. Williams, Inc. , 16 | 
the Commission attacked respondent's advertising for its pro- 
duct Geritol, which was marketed as providing relief against 
tiredness resulting from iron deficiency anaemia. The Com- 
mission found that the advertising encouraged the erroneous 
belief in consumers that most tiredness results from iron 
deficiency anaemia and that, therefore, Geritol was an effec- 
tive remedy against tiredness. The respondent was required 
to disclose, in future advertising, the fact that the majority 
of persons who experience tiredness symptoms do not suffer 
from iron deficiency anaemia and that, for these persons, 
Geritol will be of little benefit. 


Although the gist of the remedy is that the adver- 
tiser furnish additional information, it has not, so far, 
been applied in furtherance of the ends of the philosophy of 
information. Rather, its single aim has, traditionally, been 
the prevention of deception. Theoretically, affirmative dis- 
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closure has been sought only insofar as it was necessary to 
counter, for the future, the deceptive tendency of earlier 
advertising. In short, the remedy was supposed to fulfil 
only a negative function. This limitation was imposed_on the 
Commission by the Court of Appeals in Alberty v. FTC.17 In 
that case, the court reversed an order of the Commission re- 
quiring the respondent to disclose that a stimulant which it 
manufactured would not cure iron deficiency anaemia. The 
court held that in order to justify the imposition of such a 
remedy, the Commission must first find that failure to make 
the disclosure is misleading either because of the conse- 
quences from the use of the product or because of things 
claimed in the advertisement. It was held that the Commis- 
sion's jurisdiction under the Act does not extend beyond the 
prevention of deception to policing the informative content 
of advertising. The Commission, in attempting to impose the 
remedy in the absence of a finding that the advertising was 
misleading, exceeded those bounds. 


These apparent limitations did not, however, cause 
the Commission much difficulty in subsequent cases. It has 
avoided the problem simply by taking care to emphasize in 
its decisions one or other of the findings as to deception 
Stipulated in Alberty. Reviewing courts, in their unwill- 
ingness to interfere with Commission discretion, have over- 
turned inone! ofotheserfindings © in’ thesd Sob Williams 
(Geritol) case,18 the facts were identical to those in 
Alberty yet the court, on review, upheld the Commission's 
affirmative disclosure order. Similarly, an affirmative dis- 


closure order was upheld in Keele Hair and Scalp Specialists, 
Inc. v. FTC.19 


More recent developments may have resulted in the 
disappearance of the limitations altogether. It will be re- 
called that+in the operry & Hutchinson case, the Supreme 
Court affirmed the view that "unfairness" is a distinct and 
self-sufficient ground of complaint under Section 5, quite 
apart from "deception''. Insofar as the Commission is now 
empowered to impose orders otherwise than on the basis that 
the acts in issue were deceptive or misleading, the stric- 
tures imposed by Alberty may no longer be applicable. The 
Commission could conceivably impose an affirmative disclosure 
order on the basis that the omission of particular facts from 
an advertisement was in itself an unfair act or practice. 

No affirmative disclosure order has, to date, been sought on 


. 


: 
a 


this basis, but if the development did occur, it would be 
difficult to set limits on the type and extent of informative 
content which the Commission could force on advertising 
through the affirmative disclosure device and by resort to 
the concept of unfairness. 
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The case against too rigorous an application to ad- 
_ vertising of the philosophy of information should by now be 
Clear. It 1s with this case in mind that it can strongly be 
argued that the limitations on affirmative disclosure imposed 
by the Court of Appeals in Alberty are valid and should be 
adhered to. It is to be noted that to retain such an approach 
would not be to deny affirmative disclosure a limited positive 
function. It has already been seen that there is a substan- 
tial overlap between the essentially. negative function of pre- 
venting deception and the positive task of injecting addition- 
al informative content into advertising. The implications of 
affirmative disclosure illustrate nicely the nature of the 
_ overlap. Whether, in imposing the remedy in cases subsequent 
to Alberty, the Commission can be said to have undertaken the 
| positive task is problematical. The cases most open to ques- 
_ tion in this regard are those in which affirmative disclosure 
was imposed to correct consumer misapprehensions concerning 
the advertised products which were not actively induced by 
Bethel advertasineiitselfsolitinight, ‘forvexanplée) be Saidor 
the Geritol case that the order was directed more to the pro- 
vision of background information concerning use of the pro- 
duct than to correcting prior misstatements. On the other 
hand, the distinction between this analysis and the Commis- 
sion's charge that, without the background information, the 
claims were necessarily deceptive, is one of perspective 
rather than of substance. The point to be made is that the 
cases in the Geritol mould should be treated as representing 
the outer reaches of the remedy's application. Unrestricted 
resort to the remedy beyond those limits could result in the 
injection into advertising of more information than it could 
practically convey. 


Within these necessary limits, affirmative disclo- 
sure has a useful role to play, as a constructive alternative 
to the cease and desist order, in the prevention of consumer 
deception. However, like the cease and desist order, it is 
directed primarily to the eradication of past deception. It 
can, as will shortly be seen, have only a limited impact in 
the removal of residual deception--misleading influences 
which linger into the future after termination of the chal- 
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lenged campaign. It was to meet this need more effectively 
that another variation on the cease and desist order was de- 
veloped--the sanction of corrective advertising. 


Corrective Advertising. The typical format in which 
corrective advertising is imposed consists of two separate 
orders. The first is a cease and desist-order prohibiting 
the respondent from making claims which have been found to be 
deceptive or unfair. The second is an order requiring the 
respondent to cease and desist from advertising the product 
in respect of which the claims were made unless a stipulated 
proportion of that advertising contains, for a stipulated 
period, a disclosure of certain facts aimed at correcting the 
misimpression generated by the earlier claims. 


Within the basic framework, the precise form of cor- 
rective advertising orders proposed and implemented since the 
remedy was first applied in 197129 varies markedly. The scope 
of the order is tailored to meet the particular requireménts 
of each case. Some orders require the respondent to devote 
25 per cent of his advertising expenditures in each medium 
(exclusive ofyproduction costs) forva stipulated periog, into 
the future, to promulgation of the corrective message. 

Others require an allotment of 25 per cent of respondent's 
advertising time (in the case of broadcast campaigns) or of 
space yeu the case of printed advertisements) to the disclo- 
sures.** Still others impose the more drastic requirement 
that 25 per cent of the time or space occupied by each adver- 
tisement be devoted to disclosing the requisite facts¢> or 
require, simply, that all the respondent's advertising for 
the product in issue carry the disclosure until expiration of 
theestipulated period. 


The usual length of time during which the corrective 
disclosures are to be run is one year.? Rouse te in some 
cases, a two-year period has been stipulated. 6 In what 
is perhaps the most stringent order imposed to date, RJR 
Foods, Inc.,27 makers of the fruit beverage "Hawaiian Punch", 
are required to run disclosures for a one-year period and 
thereafter until a consumer survey is taken which gauges the 
need for continuing the disclosures. The disclosures are to 
reveal that, contrary to prior representations, respondent's 
product consists of no more than 20 per cent natural fruit 
juice. The order provides that the corrective advertising 
requirement will only expire at the end of the one-year peri- 
od if a survey conducted by the respondent reveals, to the 
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satisfaction of the Commission, that either 67 per cent of 
current purchasers of fruit flavoured beverages, or 80 per 
cent of current or prospective purchasers of Hawaiian Punch 
products or 95 per cent of current purchasers of those pro- 
ducts are aware that Hawaiian Punch contains no more than 20 
per cent natural fruit juice. A similar, although more le- 
nient, approach was adopted in the so-called "analgesic 
cases",28 the orders in which would require respondents to 
run corrective disclosures, concerning their respective pro- 
ducts, for a two-year period or until such time within that 
period as the respondents can demonstrate, on the basis of 
survey results, that disclosure is no longer required. 


In some cases, the Commission goes no further than 
Stipulating in the order the facts to be disclosed in the 
corrective messages. In these cases, respondents remain free 
to, draft, their ,own copy.29 The tendency in more recent cases 
has been for the Commission to dictate the message and to ap- 
pend it to the order. The copy, drafted by the Commission, 
for the corrective message in the Warner-Lambert (Listerine) 
case reads as follows: 


Contrary. tosprior;advertising of Listerine, 
bisterine,widlsnot)preventior) cure) colds jor) sore 
throats, and Listerine will not be beneficial in the 
treatment of cold or sore throats.° 


The Commission has, in the past, imposed no require- 
ments as to the context in which corrective messages are to 
be run. In these cases, the disclosure appears in advertise- 
ments positively promoting the product. The most familiar ~ 
example of a disclosure of this nature is the announcement 
run by. i1T. Continental, Bakang.Co.,.dInc...concerning its :pro- 
duct Profile bread: 


I'm Julia Meade for Profile bread. And like all 
mothers, I'm concerned about nutrition and balanced 
means. So, I'd like to clear up any misunderstand- 
ings you might have about Profile bread from its 
advertising or even its name. Does Profile have 
fewer calories than other breads? No, Profile has 
about the same per ounce as other breads. To be 
exact Profile has seven fewer calories per slice. 
That's because it's sliced thinner. But eating 
Profile will not cause you to lose weight. A reduc- 
tion of seven calories is insignificant. It's to- 
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tal calories and balanced nutrition that counts. 

And Profile can help you achieve a balanced meal. 
Because it provides protein and B vitamins as well 
as other nutrients. 

How does my family feel about Profile? My children 
love Profile sandwiches. My husband likes Profile 
toast. And’ I prefer Profile) toxany otherIaread ,70At 
our house taste makes Profile a family affair.°! 


However, with the disclosure buried amid affirmative product 
claims, there is a danger’ that this:formatiwill (realize Dottie 
corrective effect. There is distinct possibility that the 
promotional claims will overshadow the remedial statements.34 
Moreover there was, for a while a fear that skilful copywrit- 
ing, combining disarming honesty with positive product ap- 
peals, might convert the sanction from a remedial measure in- 
to a device actually enhancing the advertiser's public 
image.55 Accordingly, there are now a number of orders which 
Stipulate that the corrective message must be run independent- 
ly of positive promotion for the product.34 A novel variation 
of this requirement was applied in American Home Products 
Covpera: where the respondent was charged with having used 
deceptive demonstrations to illustrate the superiority of 
four of its household cleaning products over competing brands. 
More specifically, it was alleged that in conducting compara- 
tive demonstrations, respondent had failed to follow the in- 
structions on the labels of icompetine brands. wrthitiempesult 
that respondent's product performed better in the tests than 
the ‘others. The order’) contains aiicedserand desist proveEesion 
and includes a clause which reserves to the Commission the 
right to require, at a later date, that the respondent run 
advertisements which demonstrate what the results of the com- 
parative tests would have been if they had been presented 
fairly and accurately in the first place. 


The final major point of variation is that some 
orders direct the respondent to disclose the fact that the 
Commission has found prior claims to be deceptive, 3© while 
in others, this "scarlet letter'' confession is not required. 


Corrective advertising differs in form from affirma- 
tive disclosure in that the typical affirmative disclosure 
order gives the advertiser the option of halting the chal- 
lenged claims or of disclosing facts stipulated by the Com- 
mission. Corrective advertising orders, on the other hand, 
impose the more stringent requirement that the respondent is 
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not to advertise his product at all unless he is prepared to 
make the stipulated disclosures.°’ There is also a difference 
in the underlying aims of the two remedies. While affirmative 
disclosure is directed to preventing the continuance of mis- 
leading claims by restructuring offending advertisements, cor- 
rective advertising is designed to facilitate the eradication 
of lingering misimpressions created by false advertising, 

even in cases where the advertising may have ceased. 


The removal of residual deception is, supposedly, 
the primary aim of corrective advertising. The theory is 
that, even after misleading claims have been halted, they can 
have a "lagged effect''. Though consumers may only be able to 
petain for ajshort.périod;conscious recollection of: specific 
claims, most advertising appeals create a favourable product 
association which is capable of being revived by the appear- 
ance of the product in subsequent commercials. Deceptive 
claims made in the past can, in this way, fortify--and taint-- 
the persuasive effect of later, truthful, advertising.° In 
furnishing notice in subsequent advertising of past decep- 
tions, the aim is to inform the consumer that his favourable 
attitude to a particular product may be founded on spurious 
Eonsaderations,) | lnsofar:as,theydisclosureés ‘are capable, ‘ain 
particular cases, of undermining brand loyalties engendered 
by false claims, the remedy is also designed to protect the 
interests/of thesrespondent's more truthful competitors. 


Togthevextentwthat: it) isetheraim ofrcorrective: ad: 
vertising to remove lingering misimpressions, proof of the 
residual impact of the advertisement must be tendered in each- 
case in order to justify the imposition of the remedy. This 
feature represents a departure from the rule applicable to 
the normal run of misleading advertising cases that proof of 
actual deception is not required. The four complaints in 
which corrective advertising has been sought which have to 
date reached the full Commission reveal this additional bur- 
den to be a formidable stumbling block for complaint counsel. 
In none of the cases has counsel succeeded in satisfying the 
Commission that corrective advertising was required. 


In Firestone Tire § Rubber Co.,49 Coca-Cola Co. ,41 
and ITT Continental Baking Co., Inc. (Wonder Bread) ,72 coun- 
sel introduced expert witnesses, survey data and market in- 
formation in an attempt to demonstrate the residual impact 
of the advertisements in question. In Coca-Cola, the com- 
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plaint was dismissed and in the other two cases, the Commis - 
sion held that corrective advertising was not warranted. In 
Firestone, the Commission, while reasserting its power to 
order corrective advertising in appropriate cases, upheld the 
grounds on which the hearing examiner had rejected corrective: 
advertising: 


(1) There has been a considerable lapse of 
time since the advertising occurred. 

(2) There is no reason to believe that any 
of the tires advertised as safe have 
enough tread left on them for the owners 
to believe they are safe. 

(3) The evidence shows that the residual 
effect of the advertising will be slight 
indeed: by? therend/@f7 this y car iw 

(4) Many of respondent's competitors have 
made safety claims through the use of 
brand names similar to 'Safety Champion! 
and are under no cease and desist order 
of any kind.43 


In Sun Oil Co. et. al.,44 the administrative law judge, in 
hishinitial order ‘to céasésand desist; refused *toeimpose cor 
rective advertising in respect of prior claims by the respon- 
dents which falsely alleged that their*gasoline’ providéd more 
engine power than competing brands with comparable octane 
ratings. His principal reason for so doing was that the oil 
shortage which had arisen in the period between the issuing 
of the complaint and the date of the hearing had substantial- 
ly altered conditions affecting the marketing of sasoline: 

He found that, in view of the current short supply’ of gaso- 
line products, consumers had become more concerned with eco- 
nomy in fuel consumption than with power. In these circum- 
stances; /respondent"svclaims: were, if? not? irrelevant) tat 


least likely to have minimal residual impact on purchasing 
decisions. 


[tseems, then, that the maj6r difficulties arfect™ 
ing the corrective advertising order centre around both the 
lack of empirical data demonstrating the impact and extent of 
residual impressions left by advertising on consumers and the 
inexactness of the sciences devoted to the Study of these 
phenomena. The problems have, to date, largely been obscured 
by the willingness of respondents to forego formal hearings 
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and to submit to the consent order procedure. While this wil- 
lingness persists, the difficulties associated with the sub- 
stantive issues can be neatly avoided. The trouble is that 
the difficulties must by now be apparent to advertisers. The 
mecent decisions: of the! full, Commission: can: only act, as) an 
incentive to respondents to take their chances with adjudica- 
tion. When and if this change of attitude occurs, the via- 
bility of corrective advertising as a remedial measure will 
Teadidyi. be pution: trial. 


Removal of residual deception is, not however, the 
only aim of corrective advertising. An allegedly secondary 
purpose is to eradicate sales advantages which the respondent 
has gained as a result of the deception and to restore to 
participants in the affected market the shares which they en- 
joyed prior to the commencement of the offending campaign. 
in this respect, the remedy .is supposed to perform a function 
Similar to that of disgorgement of profits in the anti-trust 
context. The theory is that, whether the respondent exer- 
cises his option in favour of not advertising at all during 
pare) Stapulatedyperiod, or whether: he:elects’ to run’ the re= 
quired disclosures, he will incur a drop in sales, while his 
competitors will enjoy a corresponding increase. 5 


As a corollary of this function, the Commission has 
tended not to seek corrective advertising in cases where 
there is a likelihood that irreparable injury to the respon- 
Pentiwillyfollowss .dnesuch cases, thesimposition. of) the! rem- 
edy, far from restoring pre-existing competitive conditions, 
would hinder competition by removing one of the participants 
from the market. Moreover, the weaker the position of the 
respondent in the market, the lower will be the residual im- 
pact which his advertising could have. In short, the second 
factor--apart from reliance on psychological studies indicat- 
ing the extent of residual deception in particular cases-- 
taken into account by the Commission in relation to correc- 
tive advertising, is the market position of the respondent .4© 
This suggests that firms enjoying monopoly power in highly 
cOncentrated: industries may, in future cases, be prime. targets 
for the corrective advertising device. 


Apart from the problems inherently involved in ad- 
judicating upon the appropriatness of the remedy in each 
case, it has sometimes been argued that the imposition of 
corrective advertising lies outside the jurisdiction of the 
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Commission.*/ The: basic: argunient as’ that connet tiveradver- 
tising orders are primarily directed toward undoing the ef- 
fects of past unlawful practices rather than to preventing 
future violations. They are, in other words, remedial and, 
therefore, offend against the fundamental prescription, noted 
earlier, that measures applied by the Commission must be pro- 
spective. The argument is, however, based on too narrow a 
perception of the thrust of corrective advertising. Viewed 
in a different way, corrective advertising is prospective 
for, as has already been seen, its principal purpose is, in 
most cases, to remove misconceptions, generated by past adver- 
tisements, which linger into the future. They proceed from 
the notion that deception does not necessarily cease upon 
termination of the offending advertisement and are designed 
to ensure that lingering misimpressions do not affect con- 
sumers' interpretations of later, truthful advertising. 


The argument) hassmore force in casesawhere correce 
tive advertising is aimed at restructuring markets affected 
by deceptive: practices; @ This is essentially arremedial, and 
hence a retrospective, function. It is also punitive for to 
succeed! it must’ operate»to deprive the respondent) of: his 111- 
gotten gains--it must have a punitive impact. 49 The argu- 
ment 2s, Nowever, not likely tobe of muchyipractical Signi 
cance: inpcurtadbing’ ‘the, Comission Seresortetorconrecmive 
advertising. It is arguable that, in all cases: to'’date, any 
impact which the measure has had on restructuring markets 
and redistributing ill-gotten profits has been merely inci- 
dental to the purpose of removing residual misimpressions. 
The nature of the measure is such that it will, in nearly 
every case, have some effect on the respondent's sales and 
profits. This being so, it is always open to the Commission 
to assert that its primary goal in applying the measure is 
the prospective, and therefore valid, one of eradicating re- 
Sidual deception. The difficulties involved in proving that 
the position was in fact otherwise will probably leave the 
Commission free to apply corrective advertising in market 


reorganization while purporting to act in the pursuit of 
other goals. 


The point is important not only because it illus- 
trates the ability of the Commission to exploit the ambiguous 
aspects of the remedy to overcome its jurisdictional limita- 
tions, but also because it reflects on the viability of cor- 
rective advertising when it is assessed in the abstract. 
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The attractiveness of corrective advertising over 
other measures for the control of misleading advertising de- 
pends largely on the ends toward which it is directed. Is is 
subject here to the same observations which have earlier been 
made concerning use of publicity as a sanction. If the prin- 
cipal aim is to remove lingering misimpressions, it will be 
required to uncondition and re-condition the affected audi- 
ence. Its effectiveness in this regard may depend on how 
persuasive it is relative to the original misleading claims. 
On the other hand, it is possible that in many cases there 
will be a considerable shock impact in the very fact of a 
name producer retracting prior assertions. Shock may be a 
workable substitute for persuasion in effective communication 
of the disclosure to consumers. The drop in sales which ap- 
parently followed the corrective messages run in connection 
with Profile bread lends support to this theory.°9 


The approach adopted by the Commission in RJR Foods, 


Inc. may offer a solution to the difficulties involved in 


making corrective disclosures persuasive. It will be recall- 
po thatsin that ‘case. the order provided foricentinuation*o1 
the corrective advertising until such time as the respondent 
could establish that the measure had had the desired effect. 
Bel Lteussyvarouabiy,°a draconic: step  \toshrtr to ‘an.,oLtender 
the onus of establishing the effectiveness of a remedy im- 
pesedvupon ham, jin ‘any évent,stherevas-aeupresent, very, Tirttle 
known about the effects of corrective advertising in partic- 
tlar and7oftadverse publicity in ‘generals \, Corrective’ adver- 
tising clearly has potential as a device for removing resid- 
ual deception, but detailed research into how it operates 
wilb3becréequired if its potential isto be fully realized. 


Corrective advertising has less appeal where it is 
used as a device to deprive a respondent of ill-gotten prof- 
its and to restore the status quo ante in the relevant mar- 
ket. Where this is the goal, the problems of persuasion are 
multiplied, for the task is no longer the rather nebulous 
one of urging consumers to reassess their attitudes toward 
the offender and his product but must instead be actively 
directed to inducing changes in consumer behavioural patterns. 
Where the aim is the removal of residual deception, all that 
is required is that purchasers remake their purchasing decis- 
ions and re-analyze their brand loyalties in the light of the 
new information. Having done so, they may decide to switch 
brands or to avoid the product in question altogether or they 
may, in some cases, reaffirm their original purchase deci- 
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sions on other grounds. They may choose to ignore the fact 
that earlier statements were misleading if the product posses- 
ses other attributes which are sufficiently appealing to them. 
However, if corrective advertising is to succeed at all in 
market reorganization, ,it is;not, sufficient that ,itrachseves 
this reassessment--it must further induce purchasers, having 
made their reassessment, to avoid the offender's product, 

for without a substantial downturn in the offender's sales, 
the measure will have minimal economic impact. Furthermore, 
if disgorgement and redistribution of ill-gotten profits are 
considered desirable ends of advertising regulation, correc- 
tive advertising is by no means the most efficient way of 
achieving them. A simpler course would, for example, be to 
fine the offender in an amount approximating his ill-gotten 
profits and to distribute the proceeds among his competitors 
according to a formula based on their market shares immediate- 
ly prior to the deception. There would, as has been seen, be 
problems in ascertaining the amount of profit earned by the 
offender in violation of the law, but such a measure would 
have, over corrective advertising, the distinct advantage of 
COrtainegy sot impact. 


It 1s in this respect. that the two :rationales+ad= 
vanced by the Commission for its resort to corrective ad- 
vertising must be treated with caution. The Commission does 
not have the power to order disgorgement of profits or to im- 
pose monetary penalties. .1tsis,;shopéefullys;notéeundulmmoyvnis 
cal tovobsérvesthat 1t has, in, thercorreetivesadvertising 
order, hit upon an indirect means of doing what it cannot 
achieve directly.» To this, extent, its so-called primary goal 
of removing residual deception--a function lying within its 
competence--may operate as something of a blind for putting 


into effect the supposedly incidental goal of market reorgani- 
zation. 


Thespoint tobe yemphasyzed:;in all of bhvs)aewiiat 
the Commission's application of corrective advertising to ef- 
fect disgorgement of illegal gains is a »tactical measure; de= 
Signed to circumvent jurisdictional shortcomings. It cannot, 
therefore, be inferred from Commission experience that correc- 
tive advertising represents the best practical alternative for 
the redistribution of market power. It does not. 


A limited corrective advertising procedure is includ- 
ed in proposed provincial legislation in Canada.°! It has 
also been tentatively recommended as a viable alternative to 
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the fine and prohibition order which are currently the princi- 
pal remedies imposed under federal legislation.>4 The fore- 


going discussion indicates that, in assessing the adequacy of 
these proposals, the following points should be kept in mind. 
First and fundamentally, it is essential to determine precise- 
ly what it is that the measures are intended to achieve. If 
the aim is market reorganization, then the certain impact of 

a fining measure aimed at depriving the offender of his gains 
Prom Violation is preferable to the, vagaries of a publicity 
Beosure> iit.;nowever, the principal goal’ is. the removal o£ 
residual deception, it will, presumably, be necessary to es- 
tablish workable criteria for distinguishing advertisements 
which have a residual impact from those which do not. Commis- 
Sion experience to date indicates that the task is a formid- 
able-one.“" It might; ot course, be feasible to avoid the 
problem by imposing the remedy indiscriminately, but efficien- 
cy--1if not justice--surely requires that some attempt be made, 
in each case, to link the claims in issue with consumer atti- 
tudes toward, and perception of, the product. At the very 
ieaot.. 50me- werent’? should” be accorded, in applying corrective 
advertising, to the following factors: the length of time 
which has elapsed since the advertisement appeared, the media 
through which it was promulgated, the length of time over 
which it was run, the size of the audience it reached, the 
mgaience characteristics and’ the blatancy ofthe deception.°9 
The degree of market power enjoyed by the respondent is also 

a relevant factor, at least. insofar as it reflects on the 
pervasiveness of his advertising. Variations in any of these 
factors may, on the one hand, afford grounds for withholding 
the remedy or, on the other, for adapting it--as the Commis- 
Sion has done--to meet the exigencies of particular cases. 

In the final analysis, these considerations are only particu- 
lar ‘instances of the overriding need for research into the 
operation and effects of publicity. Other jurisdictions would 
do well to mount research efforts either prior to or in con- 
junction with the implementation of corrective advertising 
proposals. 


Advertising Substantiation. In a resolution first 
promulgated in 1971, the Commission announced its intention 
to require advertisers to submit on demand such tests, stud- 
ies or other data concerning advertising claims as they had 
in their possession prior to the time when the claims were 
made and which purport to substantiate those claims. It was 
indicated that the information furnished to the Commission 
pursuant to the substantiation program would be made avail- 
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able to the public.°4 There are, according to the resolution, 
five principal considerations underlying the implementation of 
the program: 


(1) Public disclosure can assist consumers in making 
a rational choice among competing claims which 
purport to be based on objective evidence and 
in evaluating the weight to be accorded such 
claims. 

(2) The public's need for such information is not 
being met voluntarily by advertisers. 

(3), Public disclosure can) enhance competitions by 
encouraging competitors to challenge advertis- 
ing claims which have no basis in fact. 

(4) The knowledge that documentation or the lack 
thereof will be made public will encourage ad- 
vertisers to have on hand adequate substantia- 
tion before claims are made. 

(5) The Commission has limited resources for detect- 
ing claims which are not substantiated by ade- 
quate proof. By making documentation submitted 
in response to this resolution available to the 
public, the Commission can be alerted by con- 
sumers, businessmen, and public interest groups 
to possible violations of Section 5 of the 
Federal Trade Commission Act. 


The program tends to focus on particular indus- 
tries rather than on individual advertisers. Target indus- 
tries are selected on the basis of such factors as their ad- 
vertising dollar volume, advertising-to-sales ratios, industry 
Size, the degree of concentration within the industry, the 
extent of consumer vulnerability to the type of claims being 
made and the retail price of the product in issue.°© In ad- 
dition, the program has to date concentrated on objectively 
verifiable claims regarding such product attributes as price, 
safety, performance and efficacy. Persuasive and non- 
informative appeals have not been questioned. 


The first batch of orders to file special reports 
was issued, pursuant to the resolution, in the middle of 
1971. Manufacturers of automobiles,°® air conditioners,°% 
electric shavers©9 and television sets®! were required .to 
furnish substantiation for statements which they had made in 
the course of their advertising. Typically in issue were 
claims such as General Motors' assertion that the Chevrolet 
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Chevelle had "10 advantages" designed to keep it from "becom- 
ing old before its time'', Sperry Rand's statement that the 
disposable blade feature of the Remington shaver prevents it 
from wearing out and the claim made by Fedders regarding its 
air conditioner: "RESERVE Cooling Power--only Fedders has 
this important feature. It's your assurance of cooling on 
extra hot, extra humid days." The orders directed each cor- 
poration to: file a special report with the Commission, con- 
taining, the requisite information, within 60 days of the date 
on which the order was issued.©2 Orders have subsequently 
been issued against a wide range of producers, including manu- 
facturers of hearing aids,©3 pet foods,64 anti-perspirants 
and deodorants and acne preparations. 


In processing the information obtained through the 
reports, Commission.staff poses three threshold questions in 
respect of each response made: (1) Is the material submitted 
apparent lyoréelewantitouthe!clarmoin question?" (2)" Trethe 
Nacerviotkpassrelevanty doesiit provide sufficient? information 
tO, support thevclaim?»»(3).cIf the material is relevant and 
supports the claim with sufficient information, is the data 
itself relevant in terms of probable consumer experience?6/ 
If the answer to any of these questions is in the negative, 
the response is classified as insufficient to substantiate 
the claim.68 


Examples drawn from the Commission's analysis of the 
data obtained from the first batch of special reports are as 
follows. General Motors offered, by way of substantiation 
for its claim that the Chevrolet Chevelle has "10 advantages"! 
a listeotvicatures/includings'full line.of tmodels"s"body “by 
Fisher"! and such safety items already required by law as !'two 
front head restraints" and "back-up lights''. No explanation 
was given as to how these features constituted "advantages" 
Over competing makes of automobile or how they would keep the 
Chevelle from "becoming old before its time''. The material 
was classified by the Commission as being of questionable 
relevance to the claim in question. 


The Ford Company's documentation for its claim that 
the 1971 LTD is "quieter than some of the world's most expen- 
Sive cars" consisted of several six-year-old comparative 
tests between two used 1965 Fords and five used Rolls Royces, 
together with tests of a similar vintage comparing new 1966 
LTD's with nine used European touring and racing cars. The 
materials did not discuss the effects, if any, of the age and 
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model-type on the noise levels of the cars tested. The mate- 
rial was classified as being relevant but as providing insuf- 
ficient information to support the claim in question. /0 


Also questioned by the Commission were claims by 
automobile manufacturers concerning the fuel consumptions of 
their various models. Tests submitted by way of substantia- 
tion for these claims were all conducted by professional driv- 
ers adhering to rigorous test standards. The Commission found 
that factors such as acceleration and deceleration rates, 
weather and temperature conditions, tire-pressure and shift- 
timing all influence fuel consumption rates. The tests were 
accordingly classified as tending to support the claims but 
as having a questionable relationship to normal consumer ex- 
peraence- 


Analysis along these lines led to the issuing of 
complaints against some of the manufacturers involved in the 
firstrapplication of the program. :Cited were’ threezmanurac- 
turers of air conditioners (Fedders, Rheem and Whirlpool) and 
two automobile manufacturers (General Motors and Volvo). 

The complaint in each case alleged that respondent engaged in 
an unfairipractice-in that |itemadecciaims for whicimitgelackee 
a reasonable basis: All five complaints, were »subsequently 
sustained, some according to the consent order procedure and 
others on adjudication.’ The various orders all require the 
respondents to cease and desist from making the challenged 
claims in the absence of a reasonable basis therefore. Where 
Similar claims are made in future advertising, the orders 
provide that they must be supported by competent scientific 
tests, documentary records of which are to be kept by each 
respondent for a three-year period following the making of 
the claims. The Commission is, upon reasonable notice, to 
have access to the documentation at any time within the three- 
year period. 


With the continued development and application of 
the substantiation program, further complaints have been 
issued. In May 1974, the Commission announced its intention 
to proceed against six hearing aid manufacturers who had made 
allegedly unsubstantiated claims concerning the scientific 
uniqueness of their products and their ability to benefit the 
wearer regardless of the type of hearing Lossait an July of 
the same year, the Commission accepted a consent order direct- 


ed against K-Mart Enterprises, Inc.,/° in relation to unsub- 
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stantiated claims made by the respondent concerning the 
strength and durability of its tires. The order is similar 

to those described above, except for a unique provision which 
not only requires that future comparative claims be adequate- 
ly substantiated but also stipulates the degree of substantia- 
tion required. The order provides that scientific tests sup- 
porting comparative claims must do so with "not less than a 
ninety-five per cent confidence level when subjected to an 
appropriate statistical analysis"’. In other words, where a 
Superiority claim is made for respondent's product over a 
competing brand of tire, the tests must indicate that 19 out 
of every 20 of respondent's tires could be expected to per- 
form better than the competing brand. It is noted in the 
order that the 95 per cent figure was not arbitrarily arrived 
at. It is said to represent the widely accepted level of 
statistical confidence required for making unqualified gener- 
alizations from test data. 


Despite the number of complaints which have arisen 
out of the substantiation program, it has not--at least in 
its initial stages--been an unqualified success. Three major 
threads can be seen to run through the rationales for the 
program advanced by the Commission in its 1971 resolution. 
The principal aim is, supposedly, to assist consumer purchas- 
ing decisions by creating a new source of product information. 
Secondly, it was hoped that the measure would stimulate com- 
petition by encouraging competitors to challenge unsubstan- 
tiated claims. And thirdly, the program was envisaged as as- 
sisting the Commission in detecting and proceeding against 
unfair advertising claims. 


As to the first of these aims, early reports filed 
by advertisers in accordance with the program revealed its 
shortcomings as a source of information. The most serious 
difficulty was caused by the fact that almost 30 per cent of 
the material submitted was so technical in nature that it re- 
quired special expertise, beyond the capacity of either the 
Commission or the average consumer to evaluate./© An addi- 
tional complicating factor was the wide divergence in testing 
methods used by different manufacturers to substantiate sim- 
ilar product claims. Even where information was comprehen- 
sible it was, in those cases where comparative evaluation was 
impossible, of minimal value.// Perhaps partly as a result 
of these factors, a depressingly small number of consumers 
sought access to the material during the period when it was 
on the public record.’® In an attempt to overcome these 
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drawbacks, the Commission announced in December 1972 that in 
future orders it would require advertisers to submit plain 
language summaries of their substantiating materials./9 It 
was also announced that the program, in its future implementa- 
tion would focus less on isolated product claims than on ma- 
jor advertising themes within particular industries.89 The 
aim was to increase the relevance to consumers of information 
submitted and to broaden the scope of the program as a whole. 


It still remains to be seen whether these modifica- 
tions will improve the educative value of the program for 
consumers and encourage members of the public to make more 
use of the material submitted. Assuming that these practical 
difficulties can be overcome, the measure does hold out pos- 
sibilities forthe provision of product/information® It of- 
fers an incentive to producers to make their advertising as 
informative as possible while still recognizing, and to a 
certain extent compensating for, the inherent inability of 
advertising to function exclusively as an educative device. 
Yet, by the same token, it must be realized that the provision 
of information is not, in itself, capable of producing any 
immediately discernible impact on buying patterns or market 
behaviour. Too much depends on how strongly consumers feel 
about being "'educated'', the extent to which they are prepared 
to seek out product information for themselves and how con- 
structively they use such information in making their pur- 
chasing ‘decisions.’ These factors “are, ati present? mmponcer= 
ables. At this stage, therefore, the only tangible benefit 
which can be said to flow from the program in its informa- 
tional role is that it makes product data available to those 
consumers who want, it, [& cannot torce the other results. 


In the second of its aims--the stimulation of com- 
petition by encouraging advertisers to challenge the unsub- 
Stantiated claims of their competitors--advertising substan- 
tiation is rather less appealing. It was realized soon after 
the first orders were issued that the possibility of adver- 
tisers reacting in this way was remote. The principal dis- 
incentive lies in the fact that a businessman who attacked 
his competitors' claims would expose himself to retaliation 
in kind. The goal is for this reason unrealistic and seems 
to have been abandoned. 


It is, however, in the application of the program 
in furtherance of the third aim that its more far-reaching 
implications become apparent. Insofar as it provides con- 
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sumers with an alternative information source, its usefulness 
is evident, though limited. Where, however, it is used as a 
basis for the commencement of formal proceedings against ad- 
vertisers, it can have a direct and immediate impact on ad- 
vertising content and on the directions taken in promotional 
activity. 


It will be recalled that the Commission applied the 
program in this respect in conjunction with the ruling in 
Pfizer that it is an unfair practice to make advertising 


claims which lack a reasonable basis. In effect, the major 


function of the program here is to reverse the onus of proof 
in formal proceedings. Complaints will be sustained against 
advertisers unless they can establish, in documentation sub- 
mitted in response to Commission orders, that the claims in 
issue were supported by competent and reliable scientific 
bests. Direct pressure 1s inthis way-applied to advertisers 
to ascertain in advance the accuracy of their affirmative 
claims. This has the résult of heightening the reliability 
of advertising itself as a source of information and thus of 
reducing both the need for an alternative source and the de- 
pendency of the substantiation program on the willingness of 
consumers to seek out information for themselves. 


The relatively large number of complaints which have 
arisen out of the program highlights the usefulness of adver- 
tising substantiation as an investigatory device and seems to 
suggest that it is this third aim (the investigatory function) 
--not the first (the educative function)--which is paramount. 
It has been suggested that, as with corrective advertising, | 
the so-called primary justification for the measure is, at 
least in part, a feature advanced to disguise the pursuit of 
other goals--in this case, the reversal of the onus of proof 
in formal proceedings .°4 


Again--as in the case of corrective advertising-- 
other jurisdictions contemplating the introduction of similar 
measures should give careful consideration to what it is they 
want to achieve. If the primary aim is to furnish 4 source 
of product information otherwise not provided in advertising, 
it may be unwise to infer too readily from the Commission's 
continued resort to the program that it has been successful 
in this respect. The limiting factors outlined above must, 
in particular, be kept in mind. If, on the other hand, it 
is sought to use the program to facilitate the detection and 
prosecution of dubious product claims, there are two addition- 
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al difficulties--one practical, the other theoretical--which 
should first be addressed. 


The practical difficulty arises because of the de- 
lays involved in applying the device to particular cases. Of 
the five complaints issued by the Commission following receipt 
of the first reports in the middle of 1971, one was not dis- 
posed of until January of this year, two were settled early 
last year and two were resolved in 1973, more than two years 
after the claimsefirst ‘attvacted4the attentitonorrtiesgoms 
mission. Delays of this order undermine the purpose of ini- 
tiating proceedings, for there is little point in formally 
enjoying the continuance of unsubstantiated claims made in 
campaigns which are long defunct. Statutory authority has 
recently been extended to the Commission to apply for interim 
injunctions. Resort to this device, at the point where 
analysis of special reports reveals a failure to substantiate, 
will provide at,least/a* partial solution stoyshesproblem, agin 
addition, the Commission recently announced measures aimed 
at streamlining the procedure associated with the program. 
The most important of these changes requires advertisers to 
respond to orders to file special reports within 30 days of 
the date of the order, in place of the original 60-day period 
of grace. Other jurisdictions will need to consider these 
and other streamlining measures if they are to realize the 
full potential of advertising substantiation proposals. 


The: theoreticalvditficylty) anvolvedsineapplyine?ad- 
vertising substantiation to the regulation of advertising con- 
tent has already been adverted to. There are limits to the 
extent to which advertising can be made informative and to 
the degree of control which can appropriately be exercised 
Over image appeals. Indiscriminatory application of the mea- 
Sure may result in these bounds being transgressed. Advertis- 
ing substantiation could, for example, be used as a means of 
excising image appeals from advertising by requiring documen- 
tation of claims which are, inherently, incapable of substan- 
tiation. There is, therefore, a need to define with some 
precision the areas in which it would be proper for the mea- 
sure to function. The Commission itself has, in this regard, 
restricted the orders issued pursuant to the program to ob- 
jectively verifiable assertions concerning material product 
characteristics.8° Similar restrictions may be in order in 
other jurisdictions. If an even sharper focus for the pro- 
gram is required, provision could be made for priority to be 
given to claims relating to health and safety features of ad- 
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vertised products. 


Despite its attendant difficulties, advertising 
substantiation is, potentially, an important regulatory de- 
vice. Overall; then; the conclusion. here: must be that it 
would be a desirable innovation in any jurisdiction seeking 
to broaden the basis of its control over advertising. This 
is so whether the aim is to use the program in its more limit- 
ed role as an educative device or whether it is sought to use 
it as an investigatory tool to assist in the issuing and pro- 
secution of formal complaints. Few of the problems which 
have emerged in its implementation by the Commission are ir- 
remediable. 


Counter-advertising. 


(t) Introduction. Broadcast regulation in both 
Canada and the United States imposes on radio and television 
licensees the fundamental obligation of providing, in their 
programing, a fair and balanced coverage of controversial is- 
sues of public importance. In Canada, this obligation finds 
expression in Section 3(d) of the Broadcasting Act which pro- 
vides, that: 


the programming provided by the Canadian broadcast- 
ing system should be varied and comprehensive and 
should provide reasonable, balanced opportunity for 
the expression of differing views on matters of pub- 
acy concern. 


In the United States, the obligation is governed by policy 
directives evolved by the Federal Communications Commission 
pursuant to the powers conferred on it by the Federal Communi- 
eattons, Act. of 1934,8 and which have collectively come to 

be known, as.the ''fairness doctrine''... The nature of. this, doc- 
trine will be examined shortly. 


The proposal has been made in both countries that 
the balanced programing requirement be extended to broadcast 
commercials and that individual members of the public be 
granted a right of access to the broadcast media to discuss 
important issues raised in advertising. While there has 
been little official reaction to the Canadian proposal, its 
American equivalent has received a good deal of attention 
and was recently the subject of a special report issued by 
the Federal Communications Commission.®9 It iss. sorithis 
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reason, intended to concentrate on the proposal as it was ad- 
vanced in the United States. Observations made in this con- 
text will be equally applicable to the Canadian position. 


(it) The fatrness doctrine. The theory underlying 
the Communications Act of 1934 is that the airwaves, being a 
limited resource, should be regulated in the public interest. 
The Act seeks to protect that interest by limiting broadcast 
licences to a period of three years and by rendering both 
their initial grant and their renewal subject to a finding 
by the Federal Communications Commission that "public interest, 
convenience or necessity will be served thereby''.99 This 
standard has, from the early stages of broadcast regulation 
been interpreted as requiring licensees to give broad coverage 
to public issues. The requirement crystal lizedtinto the tair- 
ness doctrine when, in 1949, the Commission issued a _ report 
dealing with editorializing by broadcast licensees.? 


The report emphasized that broadcasters have a duty 
to the public to provide balanced presentation of controver- 
Sial issues of public importance. The duty arises out of a 
concept which is fundamental to the system of broadcast regu- 
lation in the United States--that the broadcast licensee is 
a.trustée,, for the publics of thesproperty an the trequency, 
to: which his dacence relates..4 the pubivesinteres tat stake 
is the need--the right--to be informed on all sides of impor- 
tant issues;*sihe reportes tatedsthat: 


it. is the right of the public to, bes imitormed srather 
than any right on the part of the Government, any 
broadcast licensee or any individual member of the 
public to broadcast his own particular views on any 
matter, which is the foundation stone of the American 
SVSTEMLOs broadcasting. 94 


The duty consists of a two-fold obligation: i dirst: 
to devote a reasonable amount of broadcast time to the dis- 
cussion and consideration of issues of public importance and 
secondly, to ascertain and seek out all responsible view- 
points on controversial issues and to afford the opportunity 
for those contrasting viewpoints to be heard. 


These obligations form the basis of the fairness 
doctrine and are enforced under the broad pre-requisite to 
licence renewal that the licensee has operated his station 
in the public interest. 
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The-crucdal aspect of the doctriney’ in the’ present 
context, is the second limb which only comes into play once 
the lJicensee has. broadcast one side of a controversial issue 
of public importance. He is, at that point, required to af- 
ford reasonable opportunity for the discussion of conflicting 
views on that issue. However, the licensee is given, under 
the doctrine, a wide discretion both as to the issues to which 
he gives coverage in his general programing and to the means 
by which balance is to be achieved. The doctrine does not, 
in its traditional form, guarantee a right of access to indi- 
vidual members of the public to air opposing views. The 
licensee has the right to determine the format in’which con- 
trasting views will be presented and to select spokesmen for 
each point of view. The Commission has consistently refused 
to challenge licensees' judgment in these areas and has con- 
fined its review to the issue of whether the licensee acted 
reasonably and in good faith.99 


The one rider which has been imposed by the Commis- 
Sion on licensees' discretion is that they cannot consider 
themselves relieved of their fairness doctrine obligations 
Simply because they are unable to secure paid sponsorship, in 
particular cases, for the appropriate presentation of oppos- 
ing views. Where necessary, time must be made available free 
of charge. 


invRed> Laon, Broadcasting’ Co’, inci vi FCC, 2° the 
Supreme Court, in what proved to be a landmark decision, up- 
held the constitutionality of the fairness doctrine. It was 
held that the paramount interest at stake was the right of 
the public to be informed and to have suitable access to 
nueas;|, Insotar)as. the; doctrine: was: darectedi to ther preser- 
vation of that interest, it could not be regarded as abridg- 
ing broadcasters' first amendment rights to freedom of speech 
and of the press--despite its undeniably restrictive impact 
on the content of broadcast material. 


(tit) Applteation of the fairness doctrine to 
commerctal advertising. The Federal Communications Commis- 
sion has, as a rule, made little attempt to‘regulate adver- 
tising, preferring to leave control in that field to the 
Federal Trade Commission. With one isolated exception, 
the fairness doctrine was not applied to commercial advertise- 
ments until the late 1960's. 


In 1967, one John F. Banzhaf III petitioned station 
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WCBS-TV in New York, claiming that cigarette commercials 
broadcast by the station implicitly represented smoking to 

be "socially acceptable, desirable, manly, and a necessary 
partvot Mach ful ihe Sin Se doing, they ignored alto- 
gether the question of health and in this way raised one side 
of a controversial issue of public importance. Banzhaf re- 
quested that the station give him the opportunity, under the 
fairness doctrine, to air the opposing view. When the station 
rejected his petition, he lodged a complaint with the Federal 
Communications Commission.9/ 


The Commission held that, in view of the nature of 
the product which they promoted, the advertisements inevitably 
raised one side of an issue, irrespective of the form in which 
they were cast; that the issue which they raised, having been 
the subject’ of numerous médical Studies ands government reporeas 
was sufficiently controversial to warrant application of the 
doctrine; and that the question of health was very much in 
the public interest. While the Commission refused to require 
the station to devote to the health issue an amount of time 
equal to that occupied by the broadcast commercials, it did 
order that some’ time, in the licensee's discretion, be made 
available for response. The decision was subsequently affirm- 
Od Oy “Che Oulton Appeals.?° 


In reaching its decision, the Commission was clearly 
aware of the possible ramifications for broadcast advertising. 
[txattempted) to) relegate? the cigarette commercial toe ay sul 
generis position by stressing the uniqueness of the product 
and the unusual dangers involved in its consumption. But the 
logiciinythese attempts’ was strained ew lteisy in, tact, dite 
ficult to Setvany limits on/thesdecision¢for it is*areuapie 
that nearly all advertising presents products in their most 
favourable light and studiously avoids reference to signifi- 
cant controversial countervailing costs.29 


This point was amply illustrated some years later 
when a group of environmentalists, known as Friends of the 
Earth, argued in a complaint to the Commission!99 that the 
Banzhaf ruling was equally applicable to oil and gasoline 
advertisements which implicitly and explicitly represented 
the products as efficient, clean, socially responsible and 
automotively necessary. In so doing, they ignored the con- 
tribution which these products made to air pollution;since 
pollution affects health and health is a matter in the public 
interest, the advertisements presented one side of a contro- 
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versial issue of public importance and therefore attracted 
the fairness doctrine. The Commission refused to extend the 
Banzhaf ruling. It again stressed the uniqueness of ciga- 
rettes and advanced the rather dubious distinction that, while 
the consumption of cigarettes is inherently dangerous, the 
normal use of other products, such as automobiles, is not. 
The real basis for the decision was, however, a feat that the 
unrestricted extension of the fairness doctrine to product 
advertising would undermine the commercial foundation of the 
broadcasting system by driving advertisers off the airwaves: 


Were we to adopt a scheme of announcements tracking 
in a Significant ratio the ordinary product commer- 
cials, the result would be the undermining of the 
present system, based as it is on such commercials. 
Such a result is not consistent with the public 
interest .101 | 


It might well have been the case that policy consid- 
erationsvdictated: the, need» for,airetreat, from: theposition 
established by Banzhaf, but the Commission's reticence in 
Friends of the Earth was logically irreconcilable with the 
earlier decision. This inconsistency was highlighted, on ap- 
peal, by the Court of Appeals which reversed the Commission's 
ruling: 


The distinction is not apparent to us any more than 
we suppose it is to the asthmatic who lives in New 
York City for whom increasing air pollution is a 
mortal danger .19 


It was held that: 


Commercials which continue to insinuate that 
the human personality finds greater fulfill- 
ment in the large car with the quick getaway 
do, it seems to us, ventilate a point of. view 
which not only has become controversial but 
involves an issue of public importance. When 
there is undisputed evidence, as there is here, 
that the hazards to health implicit in air 
pollution are enlarged and aggravated by such 
products, then the parallel with cigarette ad- 
vertising is exact and the relevance of Banzhaf 
inescapable. 105 
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The court did not order that time be made available to the 
petitioner to respond, but remitted the case to the Commission 
for a determination of the question as to whether the station 
involved had fulfilled its fairness obligations in the circun- 
stances by providing a balanced coverage of the relevant is- 
sues in its general programing. 


Immediately prior to the hearing of the appeal in 
Friends of the Earth, the Commission was again requested to 
extend the fairness doctrine to product advertising.194 The 
petition was directed against Standard Oil's promotion of its 
gasoline "Chevron with F-310", which again raised the pollu- 
tion: issued ifhevcaseiwasy therefore, simi Lare to); Friends of 
the Earth, except that Standard Oil's advertising expressly 
claimed that the product reduced air pollution. The Commis- 
sion denied the petition, holding that the advertisements did 
not argue a position on a controversial issue of public impor- 
tance. They merely advanced a claim for product efficacy. 
Although that claim did relate) to’ a matter *of public’ concern, 
it was not made in a spirit of debate and was, therefore, not 
a proper candidate for application of the doctrine. Again, 
this reasoning is difficult to reconcile with the position 
adopted in Banzhaf. 


Finally, in Re Wilderness Society (ESSO) , 105 the Com- 
mission relented. It held that advertisements by Standard Oil 
which discussed the need for development of Alaskan 011 re- 
serves and which claimed that the methods which it had devis- 
ed for extraction and transportation of the oil would not harm 
the ecology raised one side of a controversial issue of public 
importance. It was further held, however, that, although the > 
advertisements attracted the fairness doctrine, the network 
involved (NBC) had given sufficient coverage to the opposing 
viewpoints in its general programing and that it had, there- 
fore fulfilled its obligations under the doctrine. 


The confusion surrounding the applicability of the 
fairness doctrine to product commercials is evident. Reading 
between. the: lines ‘of sthesvarious decisions)" tise Leary that 
the Commission argued itself into a corner in the Banzhaf 
case and has since been struggling to get out. It seems, at 
first glance, to have abandoned the struggle in the Wilder- 
ness society case, but it may be possible to distinguish that 
decision on the basis that it related not to a product com- 
mercial but to a campaign designed to promote the advertiser's 
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public image. In that respect it might be said to resemble 
more.closely an editorial or. political message than the nor- 
mal run of product advertisement. 


The public interest in the retention of the commer- 
cial system of broadcasting may require restrictions on the 
application of the doctrine to advertising, but the Commis- 
sion was not prepared to admit that the imposition of such 
restrictions was irreconcilable with the policy enunciated in 
Banzhaf. In 1971, the Commission announced its intention to 
hold an inquiry into the fairness doctrine and its underlying 
goals 106 


(tv) The counter-adverttsing proposal. During the 
course of this inquiry, the Federal Trade Commission submit- 
ted a proposal which advocated not only the wholehearted ap- 
plication of the fairness doctrine to product commercials, 
but also the more radical step that individual members of the 
public be accorded a right of direct access to the broadcast 
media to dispute advertising claims.197 The proposal indicat- 
ing four broad categories of advertising claims in respect of 
which counter-advertising would be appropriate: 


(1) Advertising asserting claims of product per- 
formance: or! characteristics that explicitly 
raise controversial issues of current public 
importance (for example, claims that products 
contribute to solving ecological problems). 

(2) Advertising stressing broadly recurrent themes 
affecting the purchase decision in a manner 
that implicitly raises controversial issues of 
current public importance (for example, food 
advertisements which may be viewed as encourag- 
imee poor jNutKi tional habits omdeterzentead— 
vertisements which may be viewed as contribut- 
ing to water pollution). 

(3) Advertising claims based on scientific premises 
which are currently subject to controversy 
within the scientific community. 

(4) Advertising that is silent about negative as- 
pects of the advertised product (for example, 
claims: that'as particular drug ‘cures various 
ailments when competing products of equivalent 
efficacy are available at substantially lower 
prices) .108 
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In its request for the recognition of a right of 
direct access in members of the public to the broadcast media, 
the proposal was radical; it will be recalled that the Com- 
mission had never extended the fairness doctrine so far and 
had consistently emphasized that it lay in each broadcast 
licensee's discretion to choose an appropriate method for ful- 
filling his obligation to provide balanced coverage of con- 
troversial issues. The Federal Trade Commission's proposal, 
int btsecall fora right(ofidireetiaccess, implicit Gigi ced. 
nizes thé inabilityrof the tairnesssdoctrine, Unt its. Grado 
tional form, to function as an effective vehicle for the de- 
bating of controversial advertising claims. Modern advertis- 
ing techniques ensure that commercial messages are highly 
persuasive. They are also pervasive, for most broadcast ad- 
vertisements take the form of short spot announcements which 
are repeated at frequent intervals. It would be futile to 
attempt to counter such announcements by presenting opposing 
viewpoints in the diluted form of general program coverage. 
Nor would it be sufficient to encapsulate the countering 
material in one or two isolated spot announcements. As the 
Court of Appeals observed in Banzhaf: 


A man who hears a hundred 'yeses' for each 'no' when 
the actual odds lie heavily the other way, cannot be 
realistically deemed adequately informed.109 


In short, if counter-advertising is to be at all effective, 

it must take the same form as the advertising which it is 
attacking. Specifically, counter-advertisements should be 
made in spot-form and broadcast with a frequency if not equiv- 
alent, at least proportional, to the original advertisement. 


The first blow was dealt to the Federal Trade Com- 
mission's proposal by the Supreme Court in 1973 when, in 
Columbia Broadcasting System, Inc. v. Democratic National 
Committee,l10 it held that the first amendment does not ex- 
tend to individual members of the public a right of direct 
access to the broadcast media. The case was specifically 
concerned with the question as to whether broadcast licensees 
are entitled to refuse to sell advertising time to individual 
groups wishing to make political announcements or whether 
such a refusal would constitute a denial of the applicants’ 
rights of free .speech. . In reachingmibts. decusion,. the mayor 
1ty laid stress on the view that broadcasters enjoy, as jour- 
nalists, a broad discretion in the selection of material to 
be aired over their frequencies. To the extent that the deci- 


-145- 


Sion was premissed on this view, 111 it follows that if broad- 
casters can reject particular types of advertisement, they can 
also deny access to individuals wishing to dispute advertising 
claims. To this extent, the decision robbed the Federal Trade 
Commission's proposal of its constitutional basis and dispell- 
ed any feeling of compulsion which the Federal Communications 
Commission might previously have been under to implement it. 


In 1974, the Commission concluded its enquiry into 
the scope and application of the fairness doctrine and issued 
a report detailing its findings. Doubtless encouraged by the 
supreme Court's ruling in the CBS case, it reaffirmed its: pre- 
ee on lee and refused to recognize a general right of ac- 
cessh it rejectedthe’ Federals Trade) Commission's: proposal 
on a number of grounds. First, it reasserted the position 
which it had adopted in the Chevron determination, stating 
that the standard product commercial makes no meaningful con- 
tribution toward informing the public on any side of an issue. 
It does not raise controversial issues of public importance 
and OV apply) the’ fairness) doctrine;) or ‘tol allow access for ré- 
sponse, to product claims would reduce the function of the 
doctrine to the level of triviality.113 In) so. deciding soit 
expressilyereversed the policy) which’ at had*enunciated?: in 
Banzhaf and announced that in future the doctrine would only 
be applied to commercials which were devoted in an obvious 
and meaningful way to the discussion of public issues. 
becondly;s it: wass noted’ that the proposal , even) if; theoreticale 
ly sound, was in fact unworkable, because the categories of 
advertisement to which it was suggested that counter-advertis- 
ing be applied were so wide as to be non-existent. The pro-- 
posal would catch all commercial messages, for it would be 
nard to envisage any product advertisement which did not, in 
some way, raise some sort of controversial issue, was not 
based upon some disputed scientific premise or did not remain 
Silent about some negative feature of the product .11> Finally, 
the report noted that Congress had already provided adequate 
remedies for the control of deceptive advertising, in the form 
of the various sanctions available to the Federal Trade Com- 
mission. It was felt that if an advertisement was found to 
be misleading, the proper course would be to ban it altogeth- 
er rather than to make its claims the subject of debate. 16 


foie Assessment), © There: i> dittle cause for regret 
in the Federal Communications Commission's rejection of the 
counter-advertising proposal, for it does not represent a 
viable solution to the problems associated with the control 
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of advertising abuses in general. 


It is possible to distinguish three levels at which 
different advertisements embrace controversial issues.117 
The first is represented by the "advertorial", or institution- 
al commercial, which is designed to convey a favourable image 
of an industry or corporation rather than to sell a product. 
An example of this type of commercial is the promotion for 
Standard Oil which was in issue in the Wilderness Society case 
and which dealt with the development of Alaskan oil reserves 
and its ecological impact. Advertising of this nature almost 
invariably raises directly controversial issues of public im- 
portance and is, in many respects, indistinguishable from ed- 
itorial and other announcements which are subject to fairness 
obligations: It is*clear from the Commission's Treportithat 
the fairness doctrine will continue to apply to this form of 
advertising. 


The second level is represented by advertisements 
which, while addressing themselves solely to the desirability 
of a: particular»;product, scanistill besaad: tommaise umplicicly 
controversial issues because, for example, the very use of the 
product is a subject of public debate. Cigarette (Banzhaf) 
and gasoline commercials (Friends of the Earth) fall into this 
category. On the third level is the normal type of product 
commercial which, either because it is deceptive or because 
it indirectly touches upon important public issues, might con- 
ceivably be a target for the doctrine. The report indicates 
the Commission's intention not to concern itself, in future, 
with advertising on either of these levels. The decision is 
justifiable on a number of grounds. 


First, counter-advertising is, at heart, neither a 
preventative nor a remedial device. It might be concluded 
from a superficial assessment of the measure that it does of- 
fer possibilities both for countering misleading advertising 
claims and for providing the consumer with background infor- 
mation about advertised products. In fact, however, counter- 
advertising is no more than a vehicle for debate. If it has 
been established that an advertising claim is deceptive, or 
that there are dangers involved in the normal use of the ad- 
vertised product, the appropriate course is to ban the claims 
1n question, or to require clear disclosure of the danger in 
the advertising itself. There is no point in forestalling 
corrective action by exposing the topic to futile public dis- 
cussion and argument. Where, on the other hand, substantial 
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doubts exist as to whether an advertised product is dangerous 
or a Claim deceptive, broadcast debate which will alternately 
maximize and minimize those doubts is surely premature. 


As a device for the provision of product information, 
the measure is no more appealing, for it envisages no controls 
on the information which will be provided. Its application is 
appropriate, as the Federal Communications Commission indicat- 
edoan teed 974-reports/only|,in relation, to» claims. whichsare- 
made in a spirit of debate and which directly raise controver- 
Sial issues of public importance. The normal type of product 
commercial engages in debate only to the extent that is nec- 


' essary to promote the efficacy of the product in question. 


It is difficult to see how debate on that level can be cate- 
gorized as dealing with the controversial issues of general 
public importance for which the fairness doctrine was origi- 
nally designed to cater. Undiscriminating application of the 
doctrine to product claims may serve only to distract from 
and discourage pursuit of its wider goals.. On the other hand, 
all advertising can, when analyzed broadly, be regarded as 
imdirectly. raising, controversial. issues...For example, an ex- 
treme ground of complaint which might be levelled by some 
against advertising in general is that it encourages increased 
Spending and excessive materialism. Yet issues such as these, 
although they may be controversial and deserving of public 
discussion, lie outside the terms of debate set by product ad- 
vertising. The implementation of counter-advertising to en- 
able debate on such broad terms may lead to a decline in the 
product information offered by advertising to consumers as ad- 
vertisers abandon discussion of their products in order to re- 
spond to the wider charges which have been made against them. 
A shift of that. order would hardly further the immediate eco- 
nomic interest of consumers in making informed purchase 
decisions .118 


On a less theoretical note, the counter-advertising 
proposal is subject to the same observation which has been 
made concerning other, more plausible, innovatory measures in 
the advertising field: the proposal takes too little account 
of ultimate goals. If the primary aim of counter-advertising 
is simply to inform the public of other aspects of issues 
raised in product commercials, difficulties stand in the way 
of its effective implementation. It has already been noted 
that, to inform effectively, counter-advertisements would 
need to be in spot-form and repeated at regular intervals. 
This requirement conjures up the administrative nightmare of 
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finding sufficient broadcast time to accommodate the number 

of commercial messages necessary for a station's financial 
survival, as well as a plethora of counter-advertising an- 
nouncements perhaps broadcast free of charge and repeated for 
the duration of the advertising campaigns under attack. If, 
on the other hand, the aim of the message is to counter- 
persuade--to draw consumers away from the advertised product-- 
it becomes patently impossible, for the individual who takes 
it upon himself to respond to an advertising claim would pro- 
bably need to employ psychological techniques as persuasive, 
and aesthetic devices as appealing, as those used in the orig- 
inal message.119 In this respect, the measure lacks the re- 
deeming feature of corrective advertising: it lacks shock val- 
ue, for it follows ‘no formal finding of liability in the ad- 
vertiser and represents only an individual's opinion as to the 
undesirability of particular product claims. For these rea- 
sons, the indiscriminatory application of the measure to ad- 
vertising claims would result only in a pointless cluttering 
of the airwaves. 


Finally, even if counter-advertising could have some 
impact in isolated cases, it depends too much for its overall 
effectiveness on the availability and willingness of individ- 
uals to take up the cudgels against particular advertisements. 
Any remedy, to be effective, must be relatively constant in 
both incidence and impact and not dependent on such uncontrol- 
lable variables as the force of public opinion from time to 
time and from issue to issue.12l 


Rule-making. Rule-making is, in a sense, something 
of a misfit in a survey of administrative sanctions, for its 
principal function is\ to define and particularize illegal 
acts rather than directly to apply remedial measures in spe- 
cific instances. Viewed more broadly, however, it can be re- 
garded as possessing some of the elements of a sanction, for 
the very formulation of a rule can have a deterrent effect. 
The deterrent impact springs from two sources. First, the 
mere fact that a rule has been passed is an indication of the 
regulator's intention to deal strictly with the conduct to 
which it relates: the passage of a rule provides a clue to 
future directions of regulatory activity and operates as a 
warning to affected industries. Secondly, substantive, 
binding rules, as will shortly be seen, have the effect of 
easing the burden on the prosecutor in adjudicatory proceed- 
ings to which they are applicable and of imposing correspond- 
ingly stricter requirements of proof on the respondent. The 
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greater likelihood of a decision adverse to the respondent can 
act as an incentive to him to avoid prosecution.123 In any 
event, rule-making is, for those agencies in whom such power 
is vested, an important part of the overall process of enforce- 
ment and is inextricably associated with the imposition of san- 
tions on particular offenders. For these reasons, the topic 
merits consideration at this juncture. 


Rules formulated by administrative agencies can take 
various forms and be directed to a number of ends. They may, 
on the one hand, fulfil an interpretative function. To this 
end, rules may be issued to clarify statutory standards in 
their application to particular industries or to particular 
types of conduct. Rules of this nature operate primarily for 
the benefit of the individuals regulated--they amount to pol- 
icy statements on the part of the regulator, providing indica- 
tions as to the directions of future regulatory activity and 
enabling the individual to gauge in advance the legality of 
his conduct. There is nothing controversial about resort to 
such rules--their validity is not dependent upon express 
grants of statutory power, for all American administrative 
agencies are inherently entitled to interpret the statutes 
under which they operate and to issue policy directives.124 
In Anglo-Canadian law, this power is of course limited by the 
requirement that administrative agencies must not fetter their 
Statutory discretion by resorting to fixed rules of policy to 
Such an extent that they ignore the merits of individual 
cases. There is, however, nothing to prevent an agency from 
evolving general guidelines against which it can assess the 
facts of individual cases which come before it.125° Guidelines 
do not affect adjudicatory procedure, for complaints relating 
to conduct to which a rule is applicable charge violation of 
the overriding statutory standard, not of the rule itself. 

It still remains for the prosecutor to prove all of the issues 
--jurisdictional, legal and factual--associated with the ap- 
plication of the statutory standard. In other words, each 
case is, notwithstanding the applicability of an interpreta- 
tive rule;.treated»on:its individual merits;..the policy state- 
ment functioning as no more than a preliminary expression of 
views .126 


On the other hand, rules issued by administrative 
agencies may be legislative rather than interpretative in 
nature. Rules of this kind do have the force of law. They 
have a direct impact on the course of subsequent adjudicatory 
proceedings, for once it has been established that a legisla- 
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tive rule is applicable to a particular case, the respondent 
is precluded from introducing evidence for the purpose of re- 
butting either the propositions of law enunciated in the rule 
or the underlying factual determinations on which the rule is 
based. The function of the prosecutor is reduced to that of 
establishing that the respondent's conduct violated the rule 
and the agency is thus relieved of the evidentiary burden of 
establishing, in each of a number of cases, that a particular 
practice violates the broad standards of the Act.127 It is 
to be noted that rule-making effects a subtle change of em- 
phasis from that obtaining in a case-oriented approach. 
Whereas the latter focusses only on the legal status of the 
person charged and of his acts or practices, the former is 
concerned with categories of conduct and demands certain be- 
haviour from all parties to whom it applies. Rule-making 
of this type is an essentially legislative function and there- 
fore--unlike interpretative rule-making--depends upon a clear 
delegation of power in the enabling statute.129 


The Federal Trade Commission issues both interpreta- 
tive and legislative rules. There are also interesting pro- 
visions in some other jurisdictions which confer power to 1s- 
sue rules of a legislative nature. + lt: is proposed to examine 
some of the different manifestations of each type’ of rule. 


There are two sorts of Commission procedure which 
fall into the category of interpretative rule-making. The 
first, and more informal, of these is the advisory opinion. 
section: 1.1. 0f the’ Géneral Procedures provides: thateenm per= 
son may request advice from the Commission with respect to a 
course of action which he proposes to pursue. 139 Such re- 
quests willjbe metexceptewhere: the course Of ae tion is ais 
ready being followed by the requesting party, where the same 
or a substantially similar course of action is under investi- 
gation or has been the subject of a Commission proceeding or 
where the Commission does not consider itself competent, in 
view of the technical nature of the request, to make an inform 
ed decision thereon.!31 Advisory opinions do not have the 
force of law; they are subject to modification or rescission 
by the Commission should it subsequently appear that it would 
be in the public interest to do so.!32 It is, however, pro- 
vided that the Commission will not proceed against the re- 
questing party in respect of any action taken by him in good 
faith reliance on the Commission's advice.!34 


The advisory opinion is designed not to facilitate 
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the Commission's program of enforcement, but as a service to 
the persons who fall within its jurisdiction. It enables in- 
dividuals to ascertain, in the face of the rather vague pro- 
hibition contained in Section 5 of the Federal Trade Commis- 
sion Act, the legality of their proposed conduct and guaran- 
tees them immunity from prosecution for as long as the opin- 
ion remains in force. The one possible drawback in the pro- 
cedure, from the advertiser's point of view, is that there 

1s, apparently, a tendency for the Commission to be stricter 
in its advisory opinions than in litigation.134 ‘This tendency 
1s, in some ways, understandable, for the tighter the controls 
which the Commission can indirectly impose through the inform- 
al issuing of advice, the greater will be the opportunity for 
raising standards within the industry involved and, presumably, 
the less the need for the institution of formal proceedings 
against members of that industry. On the other hand, too 
rigid responses by the Commission to requests for advice might 
encourage advertisers to avoid the procedure and, instead, to 
proceed with the conduct in question while pinning their hopes 
on not being caught or on obtaining a favourable finding in 
subsequent adjudicatory proceedings. There is therefore a 
need, if the procedttre is not ‘to be’ self-defeating, for the 
adoption of a balanced approach in meeting requests for 
advice. 


The second type of interpretative rule issued by the 
Federal Trade Commission is the industry guide. Section 1.5 
of the General Procedures provides that 


Industry guides are administrative interpretations 
of laws administered by the Commission for the guid- 
ance of the public in conducting its affairs in 
conformity with legal requirements. They provide 
the basis for voluntary and simultaneous abandonment 
of unlawful practices by members of industry.159 


Industry guides do not have the force of law, although Section 
1.5 does go on to provide, rather unhelpfully, that violation 
may result in corrective action by the Commission under ap- 
plicable statutory provisions. Although their precise status 
remains uncertain, the consensus seems to be that they amount 
to interpretative statements to business as to the position 
likely to be taken by the Commission in the event of litiga- 
tion over the subject-matter to which they relate.156 They 
thus perform a predominantly educative function, again for 
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the benefit of the industry members affected.13/ 


Industry guides are varied in their format; some 
cover conduct which is common to all industries and whose le- 
gal status the Commission has found it necessary to clarify. 
Examples are the guides against deceptive pricing,!58 the 
guides against bait advertising,159 and the guides against 
deceptive advertising of guarantees .140 Others have been di- 
rected solely against practices peculiar to a particular in- 
dustry.141 Most typically, guides consist of a text commen- 
tary written in layman's language followed by specific exam- 
ples of the practices in question. 


It has been said that, although the guides have per- 
formed a useful educative function, they have suffered from 
an apparent unwillingness of businessmen voluntarily to com- 
ply with them. For this reason, it is probable that they will 
play only a subordinate role to the third type of rule issued 
by the Commission--the binding trade regulation rule.142 It 
is this new form of rule to which attention must now be given. 


During ,the,first. 50 4yearsuot ts, existenceyethe 
Commission made no attempt to proscribe business conduct 
through the promulgation of binding rules under the Federal 
Trade Commission Act. ‘Despite the fact. that Sectionwo(2) on 
the Act conferred. on it.the,. power) to make. rules, and regula- 
tions, it relied almost exclusively on the case-oriented ap- 
proach contemplated by Section 5(a), employing the Section 
6(g) power only for the purpose of making procedural and in- 
terpretative rules. The only binding rules promulgated by 
the Commission during that period were issued pursuant to ex- 
press grants of power conferred by Congress in four specific 
areas: wool products labelling,1!45_fur products labelling,1!4 
textile, products identification,+4> and the identification of 
flammable fabrics.1 


However, in 1962, the Commission announced its inten- 
tion to promulgate what have now come to be known as "trade 
regulation rules' and adopted formal rule-making proce- 
dures.!47 The Commission described the nature of trade re- 
gulation rules and its authority to issue them in the 
following terms: 


For the purpose of carrying out the provisions 
of the statutes administered by it, the Com- 
mission is empowered to promulgate rules and 
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regulations applicable to unlawful trade 
practices. Such rules and regulations... 
express the experience and judgment of the 
Commission, based on facts of which it has 
knowledge derived from studies, reports, 
investigations, hearings, and other pro- 
Eecwnnys, Or Within Oficial notice, con- 
cerning the substantive requirements of the 
statutes which it administers. | 


The Commission asserted that trade regulation rules 
have the force of law and may be relied upon in adjudicatory 
proceedings, provided that the respondent is given a fair 
hearing on the applicability of the rule to his case.149 
Where a rule is allegedly applicable to a particular case, 
the complaint charges violation of the rule itself, rather 
than of the prohibition contained in Section 5 of the Act. 
The precise impact of the rules on adjudicatory procedure is 
that they are determinative of the legal propositions and 
factual considerations on which they are based. The prosecu- 
tor is not required, in subsequent cases, to furnish proof of 
these issues and the onus is switched to the respondent to re- 
but the applicability of the rule to his case.190 This might 
be done by establishing either that conditions had changed 
einee- promulgation or the’ rule: or’ that’:special’ considerations 
affected the respondent's case which would justify a waiver 
Of the rule's application to him.151 


By resort to trade regulation rules, the Commission 
proposed to define with particularity its opinion of the sub- 
Stantive requirements of the law in a rule-making proceeding 
prior to adjudication. The procedures provide that a rule- 
making proceeding may be instituted either by the Commission 
on its own initiative, or pursuant to a petition lodged by 
any interested person. 152 Rule-making proceedings consist 
of two parts--a preliminary private study conducted by the 
Commission and the final formulation of the rule with public 
participation. At the first stage, the Commission gathers, 
by way of investigation, studies and discussion,153 infor- 
mation sufficient to support the rule and then formulates a 
tentative version of the rule. Upon completion of these pre- 
liminary steps, a hearing is initiated: the procedures pro- 
vide for notice of the proposed rule-making to be published 
in the Federal Register and for opportunity to be given to 
interested parties to participate in the hearing through sub- 
mission of written data or views or by oral argument.154 
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After due consideration has been given to all relevant mat- 
ters of fact, law; policy and discretion, including;the argu- 
ments advanced by persons interested in the proceedings, a 
rule or order is adopted by the Commission and published in 
the Federal Register.155 Rules can take effect only upon the 
expiration of at least 30 days after the date of their 
publication, 156 


The Commission has promulgated only 21 trade regula- 
tion rules since the procedure was first established <iml96Z. 
The earliest of these cases were relatively trivial, dealing 
with uncomplicated fact situations and business practices 
which were easy to isolate and rectify. These early efforts 
included regulations which required accurate labelling of the 
size of sleeping bags,157 regulations prohibiting use of the 
word "leakproof" in the advertising and labelling of dry-cell 
batteries,+58 and regulations prohibiting misuse of the word 
"automatic" to describe electric sewing machines.199 


Later applications of the rule-making procedure have, 
however, been more adventurous and it is possible to discern 
in these some.of the broader themes associated with the Com- 
mission's policy on advertising. It is becoming increasingly 
evident that the procedure will have a major role to play in 
furtherance of the philosophy of information. Its principal 
advantage in this regard over case-by-case adjudication is 
that it provides a means of imposing affirmative disclosure 
requirements on entire industries, rather than on one partic- 
ular individual. The first of the broader rules was issued 
in 1964 and required disclosure in cigarette advertisements 
and labelling of the dangers to health associated with smok- 
ing.160 A rule promulgated in 1971 is based on a finding 
that knowledge of the octane ratings of the various brands of 
gasoline is essential to informed consumer choice and to ef- 
fective comparative purchasing. The rule provides that it is 
an unfair method of competition and an unfair or deceptive 
act or practice for refiners’ and distributors) to failptosdis- 
close clearly and conspicuously on gasoline pumps the minimum 
octane number of the gasoline being dispensed.161 Again in 
1971, a rule was promulgated which provided that it is an un- 
fair method of competition and an unfair or deceptive act or 
practice in commerce for retail food stores to advertise pro- 
ducts which they do not have in stock or to fail to have 


available for sale advertised items at or below the advertis- 
ed price,.162 


ed foo te 


Even more recently, the Commission announced the 
initiation of a rule-making proceeding designed to remedy a 
problem which became apparent in the early application of the 
advertising substantiation program--the lack of uniformity in 
testing procedures offered by automobile advertisers as a ba- 
sis for fuel economy claims. The initiation of the proceed- 
ings was justified by the Commission on the basis that the 
lack of uniformity frustrates comparison by consumers of the 
relative merits of competing makes of automobile and that 
many tests do not bear sufficient relationship to typical 
driving patterns to reflect the fuel economy which the average 
driver could expect. These considerations spring directly 
from the concept of unfairness as it has been applied, in as- 
sociation with the substantiation program, to claims made by 
advertisers which lack a reasonable basis.1®5 The rule would, 
presumably, result in the provision of material information 
to consumers without the need for frequent resort by the Com- 
mission to the formal complaint procedure. 


Finally, in November 1974, the Commission announced 
a proposed trade regulation rule designed to cover various 
nutritional claims made in food advertising. The proposed 
rule is directed,.among other things, against emphatic nutri- 
tion claims (such as "Loaded with Vitamin A'') and claims com- 
paring the nutritional value of the advertised food with 
Other foods (such as "'Food X has more Vitamin A than Food Y''). 
The rule would prohibit the making of emphatic claims in the 
absence of a clear and conspicuous disclosure of the identity 
of the nutrient on which the claim is based and of the per- 
centage of the United States Recommended Daily Allowance of 
the nutrient contained in a stated serving of the advertised 
food. It would prohibit the making of comparative nutritional 
claims unless (inter alia) the comparison is with an equal 
Sized serving of a commercially available food, the identities 
of the advertised food and the compared food are clearly and 
conspicuously disclosed and the advertised food and the com- 
pared food normally serve the same dietary purposes .164 
Again, the proposed rule proceeds from the Commission's view 
that nutrition information is essential to informed consumer 
choice, that failure to provide such information constitutes 
aniuntairrvand,; .inesome;cases; a-deceptiveract) or practice 
and that the present failure of advertisers voluntarily to 
provide the information is sufficiently widespread to justify 
the imposition, through the rule-making procedure, of across- 
the-board affirmative disclosure requirements.1695 
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In National Petroleum Refiners Association v. FTC,166 
the Court of Appeals for the District of Columbia upheld the 
Commission's power to issue trade regulation rules. Specifi- 
cally in issue in that case was the rule which required gaso- 
line distributors to post minimum octane ratings on gasoline 
pumps. The court found in Section 6(g) of the Federal Trade 
Commission Act a broad grant of statutory authority to pro- 
mulgate binding rules and regulations.167 The conclusion was 
reached in the face of highly persuasive arguments that nei- 
ther the plain meaning nor the legislative history of Section 
6(g) justified such an interpretation and that the provision 
was intended to confer on the Commission no more than the 
power to formulate procedural regulations.168 The court found 
the legislative history ambiguous!69 and refuted, almost sum- 
marily, the respondent's interpretation of Section 6(g). It 
held that Section 5(b) of the Act, which confers on: the Com- 
mission power to impose cease and desist orders on individu- 
als found to have violated the Act, could not be read as 1lim- 
iting, the Commission's powers of enforcement to adjudica- 
tion. It then read both provisions together as justifying 
promulgation of Section 6(g) rules for the purpose of facil- 
itateng Section: 5(b} proceedings.171 The only restriction 
imposed by the court on the Commission's power to issue trade 
regulation rules was that, since the statutory standard on 
which such rules are based is a legal standard, the rules 
themselves embody legal standards and are, therefore subject 
to full judicial review. 


It has been pointed out that the effect’ of the deci- 
Sion in the National Petroleum Refiners case was not only to 
increase substantially the Commission's powers of enforcement 
of standards of truth and fairness in advertising, but also 
to change the nature of the Commission from an investigatory 
body with prosecutorial functions to a quasi-regulatory agency 
able to issue substantive rules which in effect create new 
types of illegal conduct.1/3 The sweeping effects of the 
most recently proposed rules indicate that the Commission 
shares this perception of the shift in its functions. It will 
be interesting to observe, in the future application of rule- 
making, the extent to which it supplants case-by-case adjudi- 
cation and its effectiveness, relative to the case-oriented 
approach, in securing widespread compliance amongst advertis- 
ers with standards of conduct stipulated by the Commission. 


It 1s clear that rule-making is directed to the 
Same policy ends as have emerged from the Commission's adjudi- 
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catory activity. The more sweeping rules are aimed at inject- 
ing into advertising a greater informative content, by impos- 
ing affirmative disclosure requirements and by stipulating 

the need for a reasonable basis for certain product claims. 
The observations made above concerning the implications of im- 
posing a philosophy of information on advertising are there- 
fore equally applicable to the rule-making procedure. It re- 
mains to examine in more detail the advantages of rule-making 
over adjudication but, before doing so, it may be instructive 
to look at rule-making procedures which have been developed 

in other jurisdictions. 


The United Kingdom Fair Trading Act!/4 makes provi- 
sion for a comprehensive rule-making procedure. Unlike the 
position in the United States, however, the specialized agency 
established by the Act is empowered only to recommend the pro- 
mulgation of rules. The actual power of promulgation is vest- 
ed in the Secretary of State and is implemented through or- 
ders made by statutory instrument. 


pection) 3; of. the: Acti.creates: a\ body known’ aS?-the 
Consumer Protection Advisory Committee which is to be composed 
of industry representatives, representatives of consumer or- 
ganizations and officials who have gained expertise in the 
application of consumer measures by virtue of their involve- 
henroinveanlier legislative schemes: » The’ Act? focusses on 
"consumer trade practices'' which are defined in Section 13 as 
practices associated with the supply of goods or services to 
consumers and which relate (inter alia) to the manner in which 
the terms and conditions of supply are communicated to con- 
sumers, to the promotion of goods or services and to the meth- 
ods of salesmanship employed in dealing with consumers. Sec- 
tion 17 provides that where a consumer trade practice has, or 
is likely to have, the effect of misleading consumers or with- 
holding adequate information from them concerning their rights 
and obligations under consumer transactions or of otherwise 
misleading or confusing consumers with respect to matters re- 
levant to consumer transactions, the Director General of Fair 
Trading (a post created by Section 1) may make a reference to 
the Committee including, if he thinks fit, proposals for re- 
commending to the Secretary of State the promulgation of regu- 
lations to cover the practice in issue. Section 14(1) vests 
power in the Secretary of State, other Ministers and the Di- 
rector to refer to the Committee questions as to whether a 
particular consumer trade practice "adversely affects the 
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economic interests of consumers in the United Kingdom". Upon 
receipt of a reference, the Committee is to prepare a report 
for submission both to the Secretary of State and to the per- 
son by whom the reference was made. It is provided in Section 
21 that the report is to contain the Committee's conclusions 
as to whether the practice in issue does adversely affect the 
economic interests of consumers and, if so, whether it does 

so by reason of the fact that it has or threatens one or more 
of the effects spécified, ins Section) 171, dn) the;eventofiat> 
firmative answers to these questions, the report is to state 
whether the Committee agrees with the proposals contained in 
the reference. Section 83 provides that if the report is 

made on the reference of a Minister, a copy is to be tabled 

in each House of Parliament. Where a report is so tabled, the 
Secretary of State is empowered, by Section 22, to make an or- 
der by statutory instrument giving effect to the proposals 
endorsed by the Committee. Where a report is not required to 
be tabled (that is, those reports made on the reference of 

the Director), Section 134(1) provides that orders giving ef- 
fect to the proposals are subject to annulment pursuant to a 
resolution of either House of Parliament. Section 23 imposes, 
in the event of breach of an order, a fine on summary convic- 
tion of up to 5400 or, on conviction or indictment, a fine of 
unlimited size or imprisonment for up to two years. 


The scheme has a number of noteworthy features. In 
the first place, it is of interest that the underlying ration- 
ale is very Similar to that which has been adopted by the 
Federal Trade Commission. It is clear from Sections 14 and 
17 in particular that the scheme is founded on a philosophy 
of information: Section 17 includes reference both to prac- 
tices which mislead consumers and to those which withhold 
adequate information from them. It is also clear that, as in 
the case of the Commission, the scheme envisages the broader 
attacks on advertising as governed by considerations which 
are predominantly economic in nature. There will doubtless 
be scope, as the rule-making procedures in the two jurisdic- 
tions are developed and applied, for comparative analyses of 
their effectiveness. In particular, it will be interesting 
to see whether the United Kingdom approach, which does not 
contemplate resort to such innovatory measures as corrective 
advertising and advertising substantiation,!/° will neverthe- 
less be able to achieve, through reliance on rule-making, re- 
sults comparable to those which lie within the reach of an 
imaginative case-oriented approach. 
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The second point to be noted concerns the procedural 
safeguards around which the scheme is constructed. In the case 
of the Federal Trade Commission, democratization of the rule- 
making process is achieved through the institution of hear- 
ings by the Commission, prior to formal promulgation of the 
rule, in which all interested parties are entitled to parti- 
Ccipate. The United Kingdom approach, on the other hand, seeks 
to guarantee procedural fairness to affected parties by the 
less direct method of making orders subject to the overriding 
approval of Parliament. It embodies a triple screening pro- 
cess to ensure fairness--in the first stage, the Director or 
a Minister is empowered to present to the Committee proposals 
for rule-making; in the second stage, the Committee may en- 
dorse, reject or modify the proposals contained in the refer- 
ence; and in the third stage, depending on the origins of the 
report, orders are either made after the report has been ta- 
bled in Parliament or are subject to subsequent annulment by 
Parliament. 


There do not, at this early stage, appear to be sub- 
stantive grounds for preferring one approach over the other. 
The United Kingdom scheme does seem, at least on paper, to be 
productive of delays in the implementation of remedial mea- 
sures but, then, the same criticism has been levelled against 
the Commission's procedure.!/6 There may’ be a case for some 
Streamlining of both schemes. 


A preference for one approach over the other probably 
depends, in the final analysis, on one's views as to whether 
the existing legal machinery is, with some modifications, ad- 
equately equipped to enforce consumer protection measures or 
whether there is a case to be made for the establishment of a 
semi-autonomous body, such as the Federal Trade Commission, 
vested with extensive powers of investigation, prosecution 
and enforcement. Constitutional factors may, in some juris- 
dictions (including Canada), weigh heavily in the exercise of 
such an option. Beyond that, however, a conclusive choice 
cannot be made until concrete results begin to emerge through 
application of the respective programs. 


The final point to be noted in the United Kingdom 
approach is that the safeguarding procedure is constructed 
in such a way that orders which owe their origin to the Direc- 
tor's initiative in referring matters to the Committee remain 
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in force unless and until they are subsequently annulled by 
Parliament. Their invalidation depends, in other words, on 
positive action by Parliament--orders are deemed to be valid 
and continue to cover particular practices until the contrary 
is expressly declared. 


This last feature is notably absent from the regula- 
tion-making power provided for in Section 16 of the Business 
Practices Act! which’ was recently enacted in Ontario.I77 The 
central. provision of! the Act is Section. 3jowhich*prohibits 
producers and advertisers from engaging in unfair practices. 
Section 2 defines unfair practices as including, but as not 
being limited to, a list of specific repréesentations™which 
are categorized as being either false and misleading or un- 
conscionable.) The! lists in Section 2°are not exhaustive and 
Section 16(1)(c) empowers the Lieutenant Governor in Council 
to make regulations adding to them. The scheme is similar to 
that created by the Fair Trading Act,’ in the sense* thar the 
power to promulgate rules is vested in the executive rather 
than in a specialized agency. However, the rule-making power 
provided for in Section 16 diverges from the United Kingdom 
scheme in situations where rules are passed without prior ref- 
erenter tos Parliaments. Settionrie( 2) provides: thaterulesonas 
béenadeiwhiles the Assembly as tetessedgn butistipulatesstnae 
such rules expire automatically upon: prorogationrore theimext 
succeeding session. In other words, whereas the rules passed 
under the Fair Trading Act remain valid unless and until posi- 
tive action is taken by Parliament, Section 16 rules are in- 
validated in the absence of subsequent positive action by 
Parliament. 


Peas possible, in this eontext,’ to-makertaviieast 
one concrete observation concerning the relative viability 
of different rule-making procedures--the United Kingdom ap- 
proach is, in this respect, clearly preferable to the Section 
16 procedure. While it is possible to sympathize with the 
view underlying Section 16 that individuals should not be sub- 
jected to ad hoc regulation by executive action and that their 
interests should be represented, in some form, in the passage 
of laws by which they are to be governed, the format adopted 
for securing fairness is conducive only to uncertainty and 
inconsistency. Section 16 will result, in the event of 
Parliament's failure through pressure of work or otherwise to 
formally validate existing rules, in certain forms of conduct 
being illegal one moment and legal the next. Moreover, the 
invalidation of rules will, in cases of parliamentary inadver- 
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tence, bear no relation to the urgency of the need for which 
they were originally designed to cater. Where rules expire 
in this way, while the original need for them continues, they 
will have to be promulgated anew. In the interim, individuals 
will remain free to engage in conduct which may result in sub- 
stantial injury to consumers. 


In short, the conclusion must be on this point that 
if rule-making under consumer legislation is to be effected 
through application of existing legal processes, rather than 
be express delegation of power to an independent agency, and 
ait such rules are to be subject,,.in the interests of fairness, 
rowinvalidation at 'ai1, automatic, rescassionsashould belavoid= 
ed. With regard specifically to the Ontario legislation, the 
rule-making procedure would be much improved by the implemen- 
tation of a screening process similar to that for which pro- 
vision is made in the Fair Trading Act. 


The case for reliance on rule-making measures in ad- 
vertising legislation depends ultimately, of course, on the 
advantages which such a procedure has over a case-oriented 
approach. It is therefore necessary, to, enquire whether there 
are benefits conferred by rule-making which could not be at- 
tained by reliance on adjudication alone. 


The first, and most obvious, attréction in a rule- 
making approach is its even-handedness. The effectiveness 
of adjudication is most suspect where the practices in issue 
are widespread. In those situations, regulators working on 
a case-oriented basis can adopt one of two approaches. Either 
they can focus their endeavours on a few of the individuals 
involved, in the hope that the imposition of remedies in iso- 
lated cases will act as deterrent for the rest. /Or; they can 
institute a chain of formal complaints, proceeding against 
Pach-actor in turn. As to the first alternative, it..will not 
always be the case that the issuing of an order against one 
individual will deter another from engaging in similar prac- 
tices. The order may, for example, be framed very narrowly, 
with the result that its applicability to persons other than 
the respondent is minimal or, at best, uncertain. Others may 
elect to continue in their line of conduct in the hope that 
the terms of the order will subsequently be confined strictly 
to the facts of the case in which it was issued.!78 As to 
the second alternative, the process is time-consuming and 
wasteful, for it involves the repeated litigation of substan- 
tially similar issues.1/9 
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These difficulties can be minimized by rule-making, 
for directives embodied in a rule are immediately and equally 
applicable to all persons engaged in conduct to which the rule 
is directed. Admittedly, rule-making cannot be regarded as 
the ultimate solution to problems such as these. For one 
thing. consolidation of complaints in the adiudicatory process 
mav produce similar results. For another. the mere issuing 
of a regulation does not necessarily guarantee its effective- 
ness--it mav still be necessary to proceed against individuals 
who violate the rule.!180 On the other hand. the very promul- 
gation of a rulé can) *for reasons already ‘outlined, havetat 
least some deterrent impact on the individuals to whom it_is 
directed. Moreover, the issuing of a rule has the secondary 
effect of reducing the number of issues to be canvassed in ad- 
judicatory proceedings. Accordingly, even where proceedings 
are necessary subsequent to the issuing of a rule, they will 
be much more easily disposed of. As for consolidation, resort 
to the process may not always be practicable--this might be so 
where, for example, there are a large number of participants 
in the industry involved or where the challenged practice is 
prevalent in more than one industry. On balance, therefore, 
these considerations do support the view that rule-making is 
a more efficient instrument for the control of widespread 
practices than is adjudication. 


The second point in favour of rule-making over ad- 
judication*:s concerned withthe development Sof" publ ies policy 
and is, in a sense, related to the foregoing. Adjudication 
is, by its nature, primarily concerned with the resolution of 
issues which are of immediate relevance to the parties. The 
judicial function of presiding with impartiality over a con- 
test between individual litigants is, at least theoretically, 
incompatible with the regulator's overriding mandate of pro- 
tecting the public interest as a whole.!8l The result may be 
that the wider issues raised by a case are ignored. Where 
this occurs, policy development will be fragmentary, for it 
becomes dependent on the accretion of one relatively narrow 
finding on another.1°4 Conversely, where administrative agen- 
cles do succumb to the temptation to utilize adjudicatory pro- 
ceedings as a vehicle for policy-making, the narrowness of 
the issues central to the proceeding may result in distortion 
of any wider ruling which might be made.!85 [n other words, 
the result may be the emergence of new policy, with wide- 
ranging ramifications, founded on a very narrow enquiry.184 


Rule-making can obviate these difficulties, for its 
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focus is not on an isolated dispute, but on the challenged 
practice itself and on the interests of all members of all 
enaustriesiatfiected) It is: geared’ to ensuring that due con- 
sideration is given to all of the issues--immediate and far- 
reaching--which are raised by the proceeding. 


This last point leads into the third advantage of 
rule-making. Where rule-making proceedings centre around a 
public hearing, they offer greater scope for individuals like- 
ly to be affected by the determination to air their views and 
to participate in the formulation of policy.185 The growing 
recognition, particularly by the Federal Trade Commission, of 
the right of interested parties to intervene in adjudicatory 
proceedings, goes some way to meeting this need, but the ex- 
tent to which the right can be given effect must be limited 
to prevent distraction from the issues with which the proceed- 
ings are immediately concerned.186 


Finally, rule-making can operate to the benefit of 
those regulated, for it can reduce vagueness surrounding the 
statutory mandate and enable individuals to determine with 
morc, certainty therlegalaty: of -their conduct .187 


In the interests of analysis, the assumption has been 
made in the foregoing that rule-making is an alternative to 
Beajudication...fhat, of.course,-is, not really, true.) ,Rule- 
making will never entirely supplant the case-by-case approach. 
In the first place, the case in favour of rule-making is 
strongest where challenged practices are widespread and are 
sufficiently static to allow for effective prohibition by cod- 
ified policy determinations. Rule-making may be inappropriate 
for the resolution of relatively narrow issues, or for the im- 
plementation of policy which is in a constant state of flux.188 
Secondly, even where rule-making is appropriate, it will be 
more effective when used in combination with, rather than in- 
stead of, adjudication. Both interpretative and legislative 
rules can perform important educative functions and aid in 
the clarification of the law in its application to particular 
cases. The educational function can only supplement--not re- 
place--resort to formal measures of enforcement. Legislative 
rules can, in addition, expedite the course of adjudicatory 
proceedings by reducing the number of issues requiring proof 
fieeechscases wit.ishprobably, fair, tox says that, this-7the pro; 
cedural aspect--is, for the regulator, the principal attrac- 
tion in resort to rule-making. Where this is so, rule-making, 
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far from posing a threat to the case-oriented approach, ac- 
tually ensures its survival by heightening its efficiency. 


Preclearance and Advance Rulings. In concluding this 
review of administrative measures for the control of advertis- 
ing abuses, some reference should be made to preclearance. 
Preclearance is a variant of the normal type of rule-making 
procedure and, in particular, of the advisory opinion. It 1s 
a process by which advertisements are screened, prior to pub- 
lication, in order to ensure their conformity with certain 
standards. 


While the Federal Trade Commission's enforcement ac- 
tivities do not include extensive pre-publication monitoring 
of commercial messages, such a function is performed by vari- 
ous independent bodies, such as the broadcast networks and 
the National Association of Broadcasters.!89 In Canada, ex- 
tensive preclearance procedures have been implemented by the 
Canadian Radio-Television Commission, under the Broadcasting 
Act, 190 with a view to regulating the content of advertise- 
ments for alcohol!9! and for £O0d, cosmic CICS, and drugs, 192 
and for childrens advertising. The applicable broadcasting 
regulations posit strict standards for promotional activity 
in these fields, which relate to such matters as the maximum 
permissible duration of commercials, the material which may 
be depicted in the commercial and the type of appeals which 
may be made.'-- The tegulations dealing with the advertising 
of beer, for example, prohibit appeals designed to promote 
the general consumption of beer and allow only those claims 
which are directed to changing brand preferences. 


The Commission periodically issues guidelines to 
Supplement the regulations and to underscore features to 
which advertisers, broadcasters and reviewing officials should 
rive partichlar attention.193 At one Stage in the history of 
preclearance for food and drug advertising, these guidelines 
became So0* spécific as'to be comic? in’ their triviality. hey 
prohibited references’ injadvertising to a Jong 1ist\of imedicus 
conditions including "pyorrhea", "pimples", "bad breath" and 
"constipation" and to such offensive topics as "fleas, bed- 
bugs and body lice’.194 These guidelines have since been sup- 
planted by more general standards, but they do indicate that 
in an extreme form, that preclearance borders on a censoring 
measure. Unless the criteria for censorship reflect prevail- 
ing community attitudes, the whole process can attract ridi- 
cule. On the other hand, in the case of cosmetics and drugs, 
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the C.R.T.C., in colloboration with the Health Protection 
Branch of the Department of National Health §& Welfare, per- 
forms a valuable function in preclearing broadcast advertise- 
ments that may give rise to safety or health questions. The 
Perel sG. also presently preclears food advertisements, in 
collaboration with the Consumer Fraud Protection Branch of 
the Department of Consumer & Corporate Affairs in relation 

to the accuracy of references to ingredients and to the ef- 
ficacy of claims made for a food product. Otherwise, purely 
economic loss caused by misleading advertising in these areas 
is left to be policed directly by the Department of Consumer 
& Corporate Affairs under the misleading advertising provi- 
sions of the Combines Investigation Act. 


apo tet Lol Uic, aCLivitites of the (Ror Cy var roes 
independent bodies--most notably the Canadian Association of 
Broadcasters--operate preclearance procedures over areas, 
Such as children!s advertising, 19° which extend beyond matters 
relevant only to the promotion, of particular products. 


Preclearance iS similar to rule-making in the sense 
that the creation of standards, at least where an official 
body is involved, is comparable to the promulgation of regula- 
mous. it ditters.from, rule-making in the important respect 
that whereas a rule will only be enforced against a particular 
advertisement after an infraction has occurred, preclearance 
prevents infractions before they arise by ensuring that only 
those advertisements are published which conform to the stan- 
Bards, which bave.been Set. It operates, in this, respect, in 
a fashion similar to the advisory opinion, the principal dif-_ 
ference between the two measures being that the latter is de- 
Signed primarily to assist the individual in assessing the 
legality of his conduct and is set in motion only upon appli- 
cation by the individual to the regulatory agency. Preclear- 
ance is aimed at the prevention of undesirable advertising 
claims and is uniformly applied to all advertising which falls 
Herniie1ts terms, or, reterence. 


In that it is preventative rather than remedial, 
preclearance is a superfically attractive measure for the 
POutroO) .ot advertising abuses. However, the. scope for 1s 
application in the prevention of misleading and unfair adver- 
Piscine 1n general can only be a limited one. It 1s a cCumber- 
some device for, unlike the normal run of remedial measure, 
it does not lend itself to selectivity. In a comprehensive 
screening process, all advertising claims must be scrutinized, 
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not simply those which are immediately suspect. Monitoring 
of this kind may be appropriate for particular types of adver- 
tising which, either because of the product they promote or 
of the audience to which they are directed, can be regarded 
as falling into special categories. However, the establish- 
ment of a comprehensive preclearance program over advertising 
in general would require an enormous financial outlay and a 
vast contingent of reviewing officials. The problems become 
all the more formidable when it is considered that regulatory 
policies are expanding to embrace the economic, social and 
psychological contexts in which advertising operates. The 
costs of implementing a preclearance scheme would, in these 
circumstances, probably be prohibitive. 


By way of summary, then, it can be said that there 
are three situations in which preclearance is an appropriate 
device for the regulation of advertising. First, it can be 
used to enforce special standards for particular types of ad- 
vertising, such as advertising directed at children or ad- 
vertising dealing with products whose use raises health issues 
or is otherwise the subject of controversy within the communi- 
ty. Secondly, it is a useful mechanism by which broadcasters 
and publishers can meet their responsibilities of ensuring 
that they do not promulgate material which is contrary to law. 
Finally, resort to the measure, at an unofficial level, by 
industry associations may serve to raise the standards of the 
industry as a whole and to reduce the need for official reme- 
dial intervention. As a general prescription for advertising 
abuses, however, it does not represent a viable alternative 
to remedial measures in general or, in particular, tothe more 
traditional form of rule-making procedure. On the other hand, 
advisory opinions of the kind presently provided both by the 
F.T.C. in the U.S. and the Federal Department of Consumer and 
Corporate Affairs in Canada pursuant to its compliance program 
seem a useful service to business and avoid unnecessary subse- 
quent enforcement activity. Obviously these opinions cannot 
be binding on the courts in subsequent adjudications. How- 
ever, we consider that they should be published on a regular 
basis (probably with the applicant's name deleted) and if a 
pattern emerges from a body of them, generalized informal in- 
dustry guides could be evolved and published as an indication 
of the enforcement authority's likely position on given is- 
sues. When these become firm enough, obviously they should 
be advanced to the final stage of formal regulations having 
legal force so that they can be complied with in the confi- 
dence that compliance absolutely precludes all future public 
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or private enforcement proceedings. 


Conclusion 


The principal focus in the foregoing analysis of 
administrative measures for the control of advertising has 
been on the way in which they operate to protect the consumer 
from abuses which have already occurred, or have already been 
generated, at the point where the order is imposed. It has, 
for example, been seen that affirmative disclosure and adver- 
tising substantiation can be applied to remedy informational 
deficiencies in advertising and to assist consumers in making 
informed purchase decisions; corrective advertising was dis- 
cussed primarily with a view to assessing its ability to cor- 
rect lingering misimpressions generated by earlier advertis- 
ing; and the cease and desist order was seen to function as a 
consumer protection measure by prohibiting an advertiser's 
continued resort to a misleading or unfair practice. 


Yet the remedial function is, as has been seen, only 
one of the aspects which should be evident in regulatory ac- 
tivity. Equally important are the preventative goals of de- 
terring the offender from engaging again in similar conduct 
and others in a position similar to the offender from offend- 
ing at all. It is therefore necessary to fit the administra- 
tive measures canvassed above into a general framework of 
deterrence. 


The first point to be made is that administrative 
measures cannot effectively function in a vacuum. Provision 
must be made for the imposition of sanctions for breach by 
an advertiser of an order which has been made against him. 

It is at this stage of the administrative process that the 
principles relating to the fine become relevant. It has been 
argued that the traditional approach to levying monetary pen- 
alties does not usually realize the full deterrent potential 
of the measure and that the shortcomings in the fine will not 
always be resolved by imposing exorbitant amounts. However, 
fines related to the economic size of the offender's business 
operations and which are designed to ensure that, at the 
least, he is deprived of the profits which he has reaped as a 
result of his violation, can carry sufficient sting’ to operate 
effectively as a deterrent. Accordingly, provision might be 
made in an administrative scheme for the imposition, in the 
event of breach of an order by an advertiser, of fines cal- 
culated by reference, in the first instance, to the extent 
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of his ill-gotten profits and, as an overlay, to the serious- 
ness of his offence. It might also be appropriate to include 
provision for imprisonment of corporate officers responsible 
for the breach. Precedent for such an approach is to be 

found in Section 30(6) of the Combines Investigation Act which 
imposes penalties for the breach of prohibition orders. 


Within such a framework, the administrative order 
would ex hypothesi operate as a special deterrent, for it ex- 
pressly forbids repetition by the offender of the challenged 
conduct. The wider the order is drawn, the more effective it 
can be in this regard. /In. most cases, the mere; a ssuing Om all 
administrative directive will be, sutfictent, to deter nepeti- 
tion by the advertiser of the violation. The scheme would 
also act..a a deterrent to the less, scrupulous offender.) tfor 
it embodies a real threat of stringent economic and penal 
sanctions in the event of breach of an order. The closer the 
supervision of compliance with administrative orders, the 
more immediate this threat becomes. These features will, in 
the majority of cases, also perform the function of general 
deterrence. Most traders will take pains to avoid engaging 
in conduct which might result in the issuing of administra- 
tive directives, against them. .(Thev strength, of tthispobservar 
tion depends, of course, on the efficiency with which the reg- 
ulatory agency exercises its prosecutorial function.) Others 
would be deterred by the consequences which follow disobedi- 
ence of an order imposed on them. 


The only situation which this analysis overlooks is 
that of the fraudulent or fly-by-night operator who might be 
attracted by the profits to be earned in a one-time killing. 
If the unscrupulous offender is assured of a relatively high 
return from engaging, ‘until he is caught, in. allepal conduct, 
he will not be deterred by the threat of an administrative 
order. Once proceedings are instituted against him, he ican 
terminate his operation, pocket his gains and retire from the 
scene.') The, imposation,) of. an, onder woulds/4n..caseshet paths 
sort, be redundant. 


Where the administrative scheme is operating effi- 
ciently, the incidence of such cases can be reduced--the more 
quickly proceedings can be instituted against violations, the 
lower will be the return to the offender and the less attrac- 
tive the prospects of a one-time killing. 


Apart from urging efficiency in administration, how- 
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ever, one way of dealing with the problem might be to make 
provision.in/the scheme for the imposition in) the first’ ins 
stance of monetary penalties. The experience of the Federal 
Trade Commission indicates that there is'at least a limited 
scope for according a primary role to the fine within an ad- 
ministrative scheme. It will be recalled that the Commission 
has considered it desirable in some cases to strip offenders 
of profits which they have made in violation of the law and 
that it has, to this end, attempted to circumvent its inabil- 
ity to fine by applying corrective advertising to induce 
downturns in offenders' sales. The use of corrective adver- 
tising for this purpose was criticized and the suggestion was 
made that if disgorgement by advertisers of their ill-gotten 
gains is considered necessary, a better approach would be to 
apply some form of direct monetary penalty. The suggestion 
might be reiterated here. Fining might be an appropriate 
course in cases where the offender has already reaped substan- 
tial profits before proceedings are instituted against him or 
where it can be established that he was hoping for a swift 
and profitable one-time killing. 


Fines would, when imposed in these circumstances, 
Serve a deterrent function by reducing the potential for pro- 
fit in violating the law. In cases where an offender has 
made substantial gains from illegal advertising practices, 
redistribution amongst his competitors of the sums obtained 
from him by way of fining might also assist in remedying the 
damage caused to the market by the violation--in restoring 
the participants in the market approximately to the positions 
which they occupied immediately prior to the violation. In 
short, fining has, in an administrative context, potential 
both as a deterrent and as a remedial device. 


Despite the possibilities offered by resort to the 
fine, the sanction should, in an administrative context, be 
used sparingly. There is, from the point of view of deter- 
hence.) 10. teed» for its imposition,an-everytase. The effi- 
cient deployment of resources by the regulatory agency to- 
gether with the application of imaginative directives will, 
in the majority of cases, ensure both compliance with the leg- 
islation and the future protection of consumers from the ef- 
fects of breaches which have already occurred. Nor will its 
application as a remedial device always be necessary, or even 
desirable. In some cases, for example, the profits earned by 
the offender in violation of the law may be too low to justify 
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their redistribution among other participants in the market. 
In others, the challenged practice may be widespread within 
an industry: it would be inequitable to allow an offender's 
competitors to gain, through redistribution of his ill-gotten 
profits, when they had engaged in similar conduct. 


Even where it is considered) necessary, to. resort.,to 
monetary penalties, they should be regarded as an adjunct of, 
not as a substitute for, the various administrative direc- 
tives. Pines: and. orders, should, another; words,,noxrman iy; be 
imposed in combination, the fine being relied on to heighten 
the deterrent impact of the scheme as a whole or, in some 
cases; to effect a redistribution of profats,and\ithe »rder 
being directed both to preventing repetition of the challenged 
practice and to protecting consumers from influences which 
linger even after the practice has been: halted. 


Attempting to draw these observations into rather 
more precise focus in terms of advertising regulation in 
Canada, we recommend that parallel with the criminal law sanc- 
tions we have discussed, a set of administrative sanctions 
be provided by way of alternative. 


(1) These would include both interim and final pro- 
hibition orders. Prohibition orders, even without prior con- 
viction, are already provided for in s.30(2) of the Combines 
Investigation Act and s.29.1 of the amendments thereto. How- 
ever, an interim prohibition order procedure should be provid- 
ed for separately from the permanent prohibition order pro- 
cedure. The conditions on which an interim order is available 
need to be clearly spelled out in legislation, given tradition- 
al judicial reluctance to issue such orders. The conditions 
set Out “in. s;203] vappeartOmustospestOo Sirinventa aualioes 
in the unfair trade practice field. They require proof that 
a person is likely to suffer damage from the commission of 
the offence for which he cannot adequately be compensated 
under other sections of this Act and that the damage will be 
Substantially greater than any damage the defendant is likely 
to suffer through the issue of the order. This provision 
also, of course, applies to the anti-trust offences, and one 
Can see in that context that a competitor who is substantially 
injured by a violation will have a sufficient stake to invoke 
the-civil redress provisions of s.31.1. Additionally,toor- 
der an alleged monopoly to stop monopolizing in an interim 
prohibition order procedure may well put the firm out of bus- 
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siness without the violation being fully proved, and the bal- 
ance of convenience there dictates that aggrieved parties 
await the outcome of a full adjudication. These reasons do 
not hold in misleading advertising context. Often the con- 
sumer Willnet havea sufficient financial’ stake’ inta viola 
tion to pursue civil redress. Secondly, prohibiting a prima 


facie violation under an interim order in this context will 


rarelv. if ever. have the draconian consequences that may at- 
tach to such an order with some anti-trust offences. For 
these reasons, we propose somewhat more permissive conditions 
on which an interim prohibition order should be available. 
pneseare=derived fromthe B. Ci? Trade’ Practices" Act! andethe 
Alberta Unfair Trade Practices Act and are spelled out in 
more detail in our final chapter. — 


The importance of an effective interim prohibition 
order procedure is highlighted by figures supplied by Depart- 
mental officials on (a) elapsed time between the initiation 
of the file and the laying of criminal charges under the pre- 
sent misleading advertising provisions of the Combines Inves- 
tigation Act and (b) elapsed time between laying of charges 
and a determination. In the case of (a), a sampling of re- 
Pent cases uncer’ s' 36° involved’ an’ elapsed time’ of%3.85* months 
eaavunders. 57,7497 months. “in the case of (b) average 
elapsed time under s.37 where guilty pleas were entered was 
4.75 months, where not guilty pleas were entered 10.25 months. 
The cumbersome, slow-moving nature of the criminal process 
needs no re-articulation in the light of these figures. 


Provision for a further subsidiary form of interim 
order is called for to deal with cases where a delinquent sup- 
plier is dissipating assets to which consumers can be expected 
fo 100k" Tor satisfaction of Claims’ or’ pives’ reasonable cause 
for believing that he is about to abscond the jurisdiction. 
weerione ds5eane ISA Of the’ Bic. Act s(O of the AlbertarAct 
ena Ss. 12) ofr the’ Ontario Act’ al Icontain’ provisions’ Wher ebyv: 2a 
Supplier's assets can be frozen exveditiouslv. The Alberta 
provisions appear to be the most balanced and empower the Di- 
rector to make an ex parte application to the court for an 
order prohibiting further dealings by persons holding assets 
of the supplier and for an order appointing a trustee or re- 
ceiver to take possession and hold the supplier's assets on 
such terms as the court approves. These powers are important 
with certain fringe operators who operate on the principle of 
taking substantial payments from the consumer at the outset 
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ofj.,or early in) a contract} in) return: fonfda promise sof sers 
vices over some large period (e.g. travel agencies, health 
and dance studios). If violations are involved on the part 
of the supplier, it is important that the consumer have some 
assurance that he will have a meaningful claim against the 
supplier and not find that revenues have been dissipated or 
removed from reach. 


(2) A further order that should be available to the 
adjudicatory body (whether court or agency) in administrative 
proceedings is a corrective advertising order in cases where 
there is a reasonable probability that the practice in ques- 
tion has left a residual misimpression in the market upon 
which consumers in the future may rely to their detriment. 


(3) We propose to deal with the issue of affirmative 
disclosure by a prohibition on material non-disclosure in ad- 
vertisements. We spell this proposal out in our list of prac- 
tices. any ourntinal chapter. 


(4) As to advertising substantiation, we propose 
again that one of the prohibited practices should be the mak- 
ing of claims (whether true or false) for which the advertiser 
had no reasonable basis at the time he made them. Enforcement 
authorities should have power to require either a single ad- 
vertiser or class of advertisers to supply substantiating data 
to them to determine whether violations have occurred. We do 
not recommend: that: this material be,;actively publicazedyas’ une 
der the F.T.C. ad substantiation program. The benefits are 
too uncertain relative to the costs involved. However, we 
consider that the material should be placed on the public re- 
cord, subject to restrictions protecting the confidentiality 
of trade secrets (as recognized by the F.T.C. in its own rules 
on this subject) .196 


We see no case for the provision of counter- 
advertising orders. 


(5S) Paralleling our proposals on criminal sanctions, 
we believe that the adjudicatory body (preferably a court in 
our view) on the issue of a final prohibition order should 
have the power to make ancillary orders requiring individual 
or mass restitution or compensation, rescission or contract 
modification, and, where compensation of victims is impractic- 
able, a divestment (unjust enrichment) order. These propos- 
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als broadly square with the functional thrust of the U.S. 
Federal Trade Commission Improvement Act 1975 where, in addi- 
paon to: Thess oT Ce beang able to issue itssown ¢easelanduder 
Sist orders, it can apply to the court for the imposition of 
Civil monetary penalties (s.205) and bring actions in the 
courts for civil redress on behalf of an individual consumer 
or class of consumers (s.206). Given the split jurisdiction 
in the U.S. between the regulatory agency and the courts, 
these multiple proceedings may be unavoidable. In a Canadian 
setting, assuming the continuance of the historical trend to- 
wards placing all adjudications in this area in the hands of 
Ene-oO0urtsy ite¢asiciear!that considerations) ofeeffrciency 
alone dictate the consolidation, wherever possible, of deter- 
minations on these various objectives, within one set of 
proceedings. 


tHhedvadidity ofsthis:principlesis ins part! recognized 
by s.16(3) of the B.C. Trade Practices Act which empowers the 
court on an application by the Director for a prohibition or- 
der also to order restitutionary relief to victims of the vi- 
Olation. The substituted action procedure in both the B.C. 
and Alberta Acts under which the Director is empowered to 
bring civil proceedings on behalf of aggrieved consumers re- 
flects a further recognition of the value of merging admin- 
istrative and private law enforcement initiatives. 


It remains to add that these various ancillary or- 
ders should only be available following the issuance of a 
final prohibition order and not on an interim prohibition 
where there may not have been a full hearing on the merits. 


(6) Power to issue trade rules with legislative 
force should be contained in any ideal regulatory scheme. 
These trade rules would spell out the applications of legis- 
lative prohibitions to particular industries (e.g. carpet, 
USedecans).0nhpanticubar: practices {e.g manufacturers 'slist 
price,:0r gas mileage claims). :If no special administrative 
agency is created to administer the legislation, either a 
procedure similar to that provided for_in s.19 of the Federal 


Consumer Packaging and Labelling Act19’ or the institution- 


alised consultative process envisaged in the U.K. Fair 
Trading Act should be adopted, so that draft rules are pro- 


posed and affected parties are given a period of time to re- 


act to them before they are finalized and promulgated. It 
is important, though, in our view that ultimate responsibility 
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for the rules adopted should rest with the political process 
(as at present) and not be completely delegated away to some 
subordinate authority. 


Rule-making in the role of defining more precisely 
the application of existing prohibitions should be distinguish- 
ed from a regulation-making power which enables the addition 
of new prohibitions. The vetting procedure described above 
would seem appropriate also in the latter case, but as we in- 
dicate in our final chapter, we have some reservations about 
providing for the creation of new criminal offences:by regu- 
lation (notwithstanding ample precedent for this), particu- 
larly when the administrative and civil sanctions we are pro- 
posing enable us to reduce our dependence on the criminal law 
without reducing the effectiveness of the regulatory scheme. 


With the first type of regulation (i.e. binding in- 
terpretive regulations), it may be appropriate that they be 
promulgated by the appropriate Minister. With the second 
type (i.e. new prohibitions) we believe that it would be ap- 
propriate that a Cabinet Order-in-Council be required. 


We have already indicated that we do not favour a 
general preclearance program for all advertising, although we 
see a role for informal advisory opinions and generalized in- 
formal guidelines making systematic these opinions. 


(7) Any ideal requlatory scheme in the trade prac- 
tice area should provide for a consent order procedure 
Similar to that employed by the F.T.C. or an assurance of 
voluntary compliance procedure similar to that contained in 
the B.C. (s.15) Alberta (s.10) and Ontario’ (s.9) trade prac- 
tice legislation. The Director should be empowered to enter 
into agreements with a supplier to cease and desist from en- 
gaging in the offending practice in future and also obtain 
undertakings to publish corrections and/or provide compensa- 
tory, restitutionary or other appropriate civil relief to 
consumers already prejudiced" by ithe ‘practice. -SThis vin 'in 
line with the assurance of voluntary compliance provisions in 
S.15 of the B.C. Act and s.10 of the Alberta’Act. Compliance 
by a supplier with an assurance of voluntary compliance should 
be a defence in subsequent criminal or administrative proceed- 
ings. Such a procedure economizes on enforcement resources 
by avoiding needless, subsequent, formal enforcement measures. 
Assurances of voluntary compliance should be placed on the 
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publacprecordraslis the! case’ nowjwith!F.TtC: “prattice and 
under the provinciai trade practice legislation), in part so 
that enforcement authorities can avoid imputations of "secret 
deals" that may or may not be consistent with the public 
interest i.e. justice is not only done but seen to be done. 
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III. Footnotes 


These three factors - the reasonable likelihood of 
deception or unfairness, the "in commerce" nature of 
the practice (which must also be "interstate!") and 
the public interest in proceeding are the three 
principal factors affecting the Commission's juris- 
diction. None of them has imposed serious re- 
strictions on the Commission's range of activities. 
With regard to the "interstate commerce" factor, it 
was held: in FIGevi,BuntesBross «3121 Us 5.93406 (oa 
that the Act does not give the Commission authority 
over intrastate activities which merely "affect" 
interstate commerce. However, the Commission has 
frequently asserted its jurisdiction over intrastate 
acts that are part of a broader program of inter- 
Statevactivitys, Witheregandsto, the. publi cy mterest) 
requirement, courts reviewing agency determinations 
these days generally defer to the agency's judgment 
as to, what isin the publicyinteresitay The courts 
show a similar tendency to defer to Commission 
judgment as to the likelihood of deception or un- 
fairness in each case: see Harvard Note, 1022-6. For 
a general survey of the F.T.C.'s robe? in advertising 
regulation, see Thain, “Advertising Reculation:: The 
Contemporary F.T.C. Approach", 1 Fordham Urban Law 
Journal 349° €1973):. 


see Voluntary Compliance Ruleul6 O.F-R..no 2, See / oe 


Consent. Order Procedure, d64€ .P.R).. SSw2h Sina eo 
(1974). 


Rules of Practice for Adjudicatory Proceedings 16 
G.oF Rien SS ie pboeby Sean LOA n. Gani wes Sak ees 


15 U.S.C. s.45(c) (1970). For an up-to-date dis- 
cussion of Commission procedure, see Rothschild and 
Carroll, Consumer Protection Reporting Service (1974), 
78-90... It. as interesting to. note that @ 6iniiae 
three-tiered administrative approach to the re- 
solution of advertising complaints has recently been 
adopted in the United Kingdom: see Fair Trading Act 
1973 (U.K.), ss 34 (assurance of voluntary compliance) ; 
35-7 (prohibition order) ;37(3) (consent order pro- 
cedure). Provision is made for a somewhat similar 
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procedure in Ontario's Business Practices Act R.S.O. 
1974, c.13l1: s.6 provides for the: issuing of cease 
and desist orders, s.9 for assurances of voluntary 
compliance. 


340 U.S. 474, 491 (1951). 
S27 US CUSt# Old 1d 946). 


COU ees Fos SOBYFr2dddd9: 153° (lst Gar, . 1864) 
Cerin denied 3300 USar 954911965) | 


Note, ''Corrective Advertising' Orders of the Federal 
Trade Commission" (1971) 85 Harvard Law Review 477, 
492-4, 


See Federal Trade Commission Act, 15 U.S.C. s.45(b) 
(1970), as amended by Trans-Alaska Pipeline Autho- 
Tovar POnvACctHS7 \otatin, 5915 sv408y (1973). 


G65abe2d 246) 10ths Care: 1959). 
bw 


‘we Lervgueon,!) lnctiev.) PYOG/19) Roedi 954" (7 th 
Ciregao5iAs 


Trade Regulation Rule for the Prevention of Unfair or 
Deceptive Advertising and Labelling of Cigarettes in 
Relation to the Health Hazards of Smoking 16 C.F.R. 
s.408 (1964). 


(1970-73 Transfer Binder| Trade Reg. Rep. s.19,671 at 
21,720 (FTC 1971) (proposed complaint); [1970-73 
Transfer Binder] Trade Reg. Rep. s.20,039 at 20,024 
(FTC 1972) (consent order provisionally accepted). 

3 Trade Reg. Rep. s.20,346 at 20,213 (FTC 1973). 


The Commission's ruling was upheld in J. B. Williams 


C6. fv 7ETCOSS8T! Fa 2d1884. (6thaGart 1967)- 


182 F.2d 36 (D.C. Cir. 1950) cert. denied 340 U.S. 
818 (1950). 


SOlerizdres4. (6th, Car .v1967) . 


eek ed )8. (Sth Cire. 1950)% 
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ITT Continental Baking: Co!) Inc. (Profil embreadj14 1970 
-73TransfersBainder| Trade*Regvmiep.-s.49, 6081. at 
21) Joa tMreonsentsorder) 


E.g., American Home Products Corp. et al., Sterling 
Drug Co. et al. and Bristol-Myers Co. et al. [1970- 


73 Transfer Binder) Trade*Reg. Repa Ss. 199962 448 
21,983 (FTC 1972) (proposed complaint). 


Eve., ) Ocean|/Spray Cranberries” Iniet. (19 70e74 

Transfer Binder] Trade Reg. Rep. s.19,981 at 21,993 
(FIC 197-2). “Thevorder in this;casessave sheare= 
spondent the option of devoting 25% of his advertising 
by aggregate expenditure or 25% by time and space to 
ther diselosnre: 


E.g., Chemway Corp. [1970-73 Transfer Binder] Trade 
Reg. Rep. s.19,400 at 21,520 (FTC 1970) (proposed 
complaint). The corrective advertising portion of 
the order was dropped in negotiations leading to 
final consent: [1970-73 Transfer Binder*| Trade Reg. 
Rep. S195 007 (ateZ oleae rer loy ie 


E.g., Warner-Lambert Co. 3 Trade Reg. Rep.s.20;776 
at. 20,6355. (FTG 1974) -Cinrtval order; toceasevand 
desist). 


E.g., Ocean Spray Cranberries | tine e199 0-831 Irons fen 
Binder| Trade Ree. Rep. s.19,981 st 21,993) (RYGR1072) 


E.g., Warner-Lambert Co. S27Trade REediikep.cs-208 776 
ate 209655 (FEEL 7 Ane 


5 Trade: Reg/ Rep. 1S. 203 5345atr 2020 ge Ce a7) 
(consent order accepted). 


American Home Products Corp. et al.;Sterling Drug Co. 
et al.; and Bristol-Myers Co. et al. [1970-73 
Transfer Binder| Trade Reg. Rep. si194962 vat: 21/933 
(FTC 1972) (proposed complaint) ;[1970-73 Transfer 
Binder] Trade Reg. ‘Rep. s'.20,263 at. 22,292 (FTC.4973) 
(complaint issued). 


E.g., ITT Continental Baking Coz, 4ine.MtProtadeibriedd) 
[1970-73 Transfer Binder] Trade Reg. Rep. s.19,681 at 
CU 2h API GIF. \e 


30 


31 


32 


eye. 


34 


oO 


56 


-179- 


ppimage fee. pReps Ss. 200776 St. 203655 (RTOr1974)., 


Reproduced in Campbell and Phears, "Federal Trade 
Commission: Developments in Advertising Regulation 
and Antitrust Policies" (1973) 41 George Washington 
Law Review 880, 902, n.149. 


POLIO 2% 


See Note, '"'Corrective Advertising' Orders of the 
Federal Trade Commission" , Opec t. Noe sisS05 50% 
The fear has probably been dispelled by the Profile 
bread experience. Subsequent to the corrective 
campaign, the general advertising manager for 
Continental Baking Products disclosed a substantial 
decline in sales of Profile bread since issuance of 
the order (see Borowsky, "The Federal Trade Com- 
mission and the Corrective Advertising Order" (1972) 
6 University of San Francisco Law Review 367, 374-5, 
ncaa )s 


E. gs, touger; Information, Ince: [1970-73 Transfer 
Binden}tTradéesReg. Rep. s.20,142;at, 22,151, (FIG) 1972) 
(consent order accepted). The proposed order con- 
tained a draft of the message which included positive 
product assertions ([1970-73 Transfer Binder] Trade 
Regewhep «5+ 207085, at) 22,054 (FTE 1972) ).%-Theseqwere 
later excised by the Commission prior to final consent 
being given. The complaint as originally issued in 
Warner-Lambert Co. included the stipulation: "[n]Jo 
such advertisement shall contain any statement or 
representation that contradicts, negates or detracts 
from said disclosures" ([1970-73 Transfer Binder] 
Trade Reg. Rep. s.20,045 at 22,026 (FTC 1972)). No 
mention of this provision is made in the report of 
the sinrtial order ‘to cease and desist (35 Trade Reg: 
Rep spss209776 atw205635. (FTC 1974)) 3 


[1970-73 Transfer Binder] Trade Reg. Rep. s.19,673 at 
21,721 (FTC 1971) (proposed complaint); [1970-73 
Transfer Binder] Trade Reg. Rep. s.20,129 at 22,120 
(FTC 1972) (consent order finally accepted). 


E.g., Chemway Corp. [1970-73 Transfer Binder] Trade 
Reg. Rep. s.19,400 at 21,520 (FTC 1970) (proposed 
complaint). The corrective advertising requirement 
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was dropped in the consent order ([1970-73 Transfer 
Binder] Trade Reg. Rep. s.19,607 at 21,648 (FTC 1971)); 
Standard Oil of California [1970-73 Transfer Binder] 
Trade Reg. Rep. s.19,352 at 21,484 (FTC 1970) (pro- 
posed complaint). In the final order to cease and 
desist, the Commission found that the circumstances 

did not warrant the imposition of corrective 
advertising (3 Trade Reg. Rep. s.20,789 at 20,646 (FTC 
1974)). 


Campbell and Phears, op.cit. Note 31, 900-1. 
TDAGaOoo 


Thain, "Corrective Advertising: Theory and Cases" 
(1973) 19 New York Law Forum 1, 18. 


[1970=73 Transfer’ Binder) TradéewReg. "Rep. “se20yin2 at 
22,069 (FTC 1973) (final order to cease and desist); 
affirmed Firestoné Tire’G Rubber Cov vi  FIGe4e1 Fs 2d 
246) (6th Gir. 19:73). 


3 Trade Rep. Rep, (si 2054 70v at e208. (Ere 2) 
(final order to dismiss). 


5. Trade? Reet Rent s¥20.464 tated 372 (RIG ways) 
(final order to cease and desist). The fourth case 
was Standard Oil of California and Batten, Barton, 
Durstrme G-Osbporne S lrade keg. "ep. Sree coma! 
20,646 (FTC 1974). Again, the full Commission held 
that the evidence failed to disclose the need for 
corrective advertising. 


[1970-73 Transfer Binder] Trade Reg. Rep. s.19,773 at 
21,814 (FTC 1971). (Hearing examiners were sub- 
sequently renamed administrative law judges.) 


* Trade Reo .“Repy S¥Z07655. 2e*207540 eh itwaier 44 
(initial order to cease and desist). 


See hainesOpvc ts sy mOce® 504) ae 


Swift §& Co. [1970-73 Transfer Binder] Trade Reg. Rep. 
S.19,476 at 21,555 (FTG 1971). provides an*iliustratien: 
Here, the Commission decided not to order corrective 
advertising in view of the respondent's weak position 
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in the market. This factor was relevant not only in 
view of the possible consequences of imposing the 

order but also because its small market share indicated 
that its advertising could have only a low residual 
impact. 


E.g., Lemke, "Souped Up Affirmative Disclosure Orders 
of the Federal Trade Commission" (1970) 4 University 
of Michigan Journal of Law Reform 180; Rosden and 
Rosden, The Law of Advertising, I, (1973) 9-24 ff. Cf. 
Campbell and Phears, op.cit. Note 31, 906-8; Notéjith 
"'Corrective Advertising' Orders of the Federal Trade 


Commission", sop .cit se Note: 9, 49Li ff. 


See Firestone Tire §& Rubber Co. [1970-73 Transfer 
Binder |; Trade) Reg. Rep. ‘s.20\,112,at 22,069. (FTC,1972) ; 
Gampbellyand,)/Phears, op city. Note, 31 5) 906. 


Rothschild and Carroll, op.cit., Note 5, 99-100; 
Acheson and Tauber, '"'The Limits of FTC Power to Issue 
Consumer Protection Orders" (1972) 40 George 
Washington Law Review 496, 521-2. 


See note 53 infra. 


Uetaie Trade (Practices \Act (Bilt 2), Alta, 1975); 
SMonuicadeijPractices Act Stat. BuGa'c796.9 <s oko. 


Law Reform Commission of Canada, op.cit., Note 9, 
145-6. 


See the statement of Ch Kirkpatrick in Firestone Tire 
& Rubber Co. [1970-73 Transfer Binder] Trade Regulation 
Pepertero ss +20,112 at 22,087 (FTC 1972) 


Resolution Requiring Submission of Special Reports 
Relating to Advertising Claims and Disclosure Thereof 
by the Commission in Connection with a Public Investi- 
gation (1971), reproduced in 2 Trade Reg. Rep. s.7,575 
At ah? slSlaw Statutory authority -fon -the program (1s 
found in s.6 of the Federal Trade Commission Act (15 
U.S.C. s.46 (1970) which empowers the Commission to 
gather information concerning the conduct of any 
person engaged in commerce and to require any such 
person to file with the Commission special reports 
furnishing such information as is required. S.6(f) 
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empowers the Commission to make the information public. 


See Rothschild and Carroll, op.cit., Note 5, 96. 
There have, as yet, been no challenges to the Com- 
mission's authority to issue such orders: see 
Campbell and Phears, op.cit., Note 31, 888. 


2) Tradé Reg. Rep -svy 55/73" at, P24 2814) Whetresolucion 
provides that the Commission will, upon application 

by a manufacturer, conduct a hearing on the issue as 
to whether the material submitted includes trade 
secrets, customer lists or other financial information 
which may be privileged or confidential, publication 
of which ought to be withheld. 


Note, "The FTC Ad Substantiation Program" (1973) 61 
Georgetown Law Journal 1427, 1435; Consumer Sub- 
committee of the Committee on Commerce, Staff Report 
to the Federal Trade Commission on the Ad Sub- 
stantiation Program (1972) 4, (hereinafter referred 
to as the Ad Substantiation Report). 


Poide,) be 262 46 


(1970-73 Transter Binder] Trade Rée Rep. 9 7678 at 
De. TER CRIN Se 


[1970-73 Transfer Binder] Trad¢@ Regis Reps, 194771 at 
el el2 (PIC LOT. 


Ibid. 


[1970-73 Transfer Binder} Trade Reg. Rep. s.19,827 at 
21,0658 (ETC 1971) 


The usual, form of the. order’ to file.a specialireport 
is as follJows: “Pursuant toa resol veiom of the 
Federal Trade Commission dated June 9, 1971, and 
amended August 4, 1971, entitled 'Resolution Requiring 
Submission of Special Reports Relating to Advertising 
Claims and Disclosure Thereof by the Commission in 
Connection with a Public Investigation', a copy of 
which is enclosed, your Corporation is ordered to 
file a Special Report within sixty (60) days from the 
date of this Order containing the information speci- 
fied herein. 
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Your report is required to be subscribed and 
sworn to by an official of the Corporation who has 
prepared or supervised the preparation of the report 
from books, records, correspondence and other data 
and material in your possession. The subscriber is to 
give his fullname and state this official capacity. 


The following is a chart listing claims made in 
recent advertisements for [products] manufactured by 
VOUL4COTporation., © Golunn-(l)\ of the chart indicates 
the name of the advertised model, the media in which 
the advertisement appeared, and the date and time or 
page of the advertisement. Column (2) restates the 
Claimsmage im, the advertisement, Column /(3) specifies 
the information required by this Order regarding each 
claim. 


Your report should restate each item of Column 
(3) of the chart with which the corresponding answer 
1s, dentitaed wit pyou\ possess only part of; theran- 
formation demanded in any question, give such informa- 
tion as is available to you and explain why your answer 
Praaconpvece., 1 f the: filledmrormation) 1s) known) to 
you to be obtainable from another source, identify the 
source. If you do not possess the information demanded 
in any question, and the information is not known to 
you to be obtainable, from another, sources: state: these 
PACES aif Your wWeport. 


You are advised that penalties may be imposed 
under applicable provisions of Federal law for 
failure to file Special Reports or for the filing of 
false, FYeports:, 


The Special Report required by this Order is to 
be filed within sixty (60) calendar days from the date 
of thas Ovders!’ .(2eTradesReg: Rep.iS< 745/51 aty de 31S! - 
Aa)s 


[1970-73 Transfer Binder] Trade Reg. Rep. s.20,059 at 
PAVED. ETC. 19 72)s 


[1970273 Transfer Binder] Trade Reg. Rep. “s.20,148 at 
Daebecat his 07 2 
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3. Trades Rese Reps) 2207460" ats 205 S69 (Fe TCHIa 7S). 
3 TradetReg. Repy sy20}461rat) 2043700(F TC 1973)" 
Ad* Substantiation Report,” op. crt.) Neotehao, 4-o4 
Ebidesuos 


Tbiduaed5e 


LOC gt OR 


LD Lae ech % 


[1970273 Transter Bindenjmfrademrér beeper’ se20 20) at 
22.102 (RTG) 1972) s(propesed comp laintsi)x 


Fedders Corp. 3 Trade Reg. Rep. $2. 209825. 2010-691 

(FIC 1975) (final order tor cease andidesist) Murty 
Investing Col et.al (Rheem) oi Trader Rees’ hep: 
§120,451¢at 20,352? (FTG #1973) "(consent order- accepted): 
Whirlpool Corp. et al. 5 Trade? Reg. Rep .©s 20 ;570"at 
20,483 (FTC 1974) (consent order accepted); General 
Motors. Corpm etal. Sitrade Reg. Reps: 200 747 tat 
203600) (CFTC: 1974) (consent, order accepted) ;. Volvo 
ofiAmeriea Corp? SiiTrader Reg. Rep issa20g goo) seat 2 I 
(FTC? 1973)" (consent order accepted) 


Sonotome Corp;Seeburg Industries, Inc.;Textron, Inc.; 


Radioear Corp. ;Dahlbero Electronics, since 5 Beltone 


blectronies* Corp? etal, Se trade Keer Rep.y 20 .e0 
atiZonag4a 


a “Trade Reo. Repa 5.20 00 erat a0 ode 
Ad) Substantaatlion Reports “opverie sy) NOtewoo se 2591 li: 
Campbéld vand-Phears:, Gpicits; Wote 517° 390:: 


Ad. Substantiation Report, op.cit. . NOTE 156), Mizu 


FTC Release, December 14, 1972 (2 Trade Reg. Rep. 
Savy ho Gin teu eae 


The first orders to focus on major themes were those 
issued against eight manufacturers of anti-perspirants 
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and deodorants in May 1973 (The Gillette Co. et al. 
Saltete cher SIREN, 5.20, 540, at 20, 205) ue by pace lia in 
isoueweLosuchclaims.as VA light, chean-Scent.. NOt 
perfumey or chemical. A scent that comes from real, 
patireineredients.| Nota lot of artificial ones: 
rand “It ls Right Guard “You know. at. has the bese 
wetness fighter in any anti-perspirant spray" 
(Giilette: Right Guard); )'Arrid Extra’Dry. has ‘the 
one spray ingredient that helps stop wetness best" 
(Werver-Walrvace. inc, \Arrid Extra’ Dryie 


Comppeite and) Piears,) Op. cit <7 Note "31s “89 2h 5. 
Rosden and Rosden, op.cit., Note 47, 35-06, 35-14. 


Trans-Alaskan Pipeline Authorization Act 87 Stat. 591, 
ao. eo) 


ioerKeteose wm wenlary 22, lo/4 reproduced in 2irade 


Rerwenoy., s.r oro acl, , Low, 


ha ous Lally reco REpOTL,, VOD. Cite Note ts, 2st 4r 


R.5°.0 219703" ciB-11 (as>améended) + 
ereorertcss lol et seq. (1970): 


Canada: Special Committee on the Media (Osgoode Hall 
Law School), Submission to the Canadian Radio-Tele- 
vision Commission on Response to Commercials (1970); 
Canadian Radio-Television Commission, Public Hearing, 
Proposed Radio (TV) Broadcasting Regulations (1970) 
Veiieenoieri1i., L000 et seq.- ‘United States.” Rederal 
Trade Commission, Press Release: Commission Supports 


Counter-Advertising for Certain Types of Product 


Commercial 6 January 1972. 


Federal Communications Commission, Fairness Doctrine 


and Public Interest Standards: Fairness Report 


Regarding Handling of Public Issues 39 Fed. Reg. 
26372 (1974) (hereinafter referred to as ‘Report 
(197491). 

Devo Ue eS o0r (ay Tho Oy. 


Federal Communications Commission, Report on 
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Editorializing by Broadcast) Licensees lS, FxCae iyk246 
(LOAD )e. 
TDi dey) 249; 
Report (1974), op.cit.,, Note 86, 26375-6. 
Cullman Broadcestine-Got 40°F, Ge 2576s (lo6at 
595 U.S, S07e IOs 
Petitiom of Sam Mouris 11, F.C /G.2497% Gloudoie 


In Re Complaint Directed to Station WCBS-TV 8 F.C.C. 
2d 381 (1967): “reconsidered 9 FIC.Cp2d O27 Ri 9e7 


Banzhaf v. Federal Communications Commission 405 F.2d 
HOS 2. 10D Chet toes as 


See Jaffe, "The Editorial Responsibility of the 
Broadcaster: Reflections on Fairness and Access" 


(1972) 85 Harvard Law Review 768, 775. 


Friends of the Earth and Gary A. Soucie Pike §& 
Fischer, Radio Regulations 2d 994 (1970). 


Fp ides, 3 Lod, 

Friends of the Earth, and, Gary: A.) Soucier vVankederal 
Communications Commission 449 F.2d 1164, 1169 (D.C. 
Cir Osi 


Ibid: 


Complaint of Alan F. Neckritz (Chevron)..29 F.€.C. 92d 
807 (Loy hit 


50, F..C.C...2d2643 019713, seconsadered 215FtG. Grad 
T2954 eS Tike 


Federal Communications Commission, In the Matter of 
the Handling of Public Issues Under the Fairness 
Doctrine and the Public Interest Standards of the 
Communications Act 30 F.CrGesa2d 26) (4971). 


See Statement of the Federal Trade Commission 


108 


109 


110 


a 


-187- 


submitted to the Federal Communications Commission in 
Docket No. 19,260 relating to the Handling of Public 
Issues Under the Fairness Doctrine and the Public 
Interest Standards of the Communications Act. 


See Federal Trade Commission, Press Release: Com- 


mission Supports Counter-Advertising for Certain 
Types of Product Commercials 6 January 1972. 


405 F.2d 1082, 1099 (D.C. Cir. 1968). 
92.6510 42080) .C1973).: 


It is not easy to draw any concrete propositions from 
the case. The principal ground relied on by the 
majority was that the first amendment only extends 
protection to individuals against government inter- 
Pemence Wethwtncinyrights or Free yspecch; Vsince 
broadeastiulieensees, are essentially private.entities, 
their actions - even if they do restrict the rights 
of others - cannot be declared unconstitutional (see 
03 5.0%) 2060, 209325 pen jBurger C.. 4)... .<wi thawhom 
Stewart and Rehnquist JJ. concurred). 


burger C. J. went on to hold that even if there hed 
been state action in this case, the broadcasters' 
policies did not abridge any first amendment right 

of the respondents. In so doing, he emphasized the 
broad journalistic discretion vested in broadcast 
licensees. Blackmun and Powell JJ. concurred in the 
"state action" portion of the judgment and held that 
it was therefore unnecessary to pass an Opinion on 
the substantive first amendment questions (at 2109); 
White J. concurred with the Chief Justice's reasoning 
on the substantive first amendment questions, but 
dissented on the state action question (at 2108); 
Douglas J. concurred with the result reached by the 
Chief Justice, but for different reasons. He held 
that the freedom of the press enjoyed by broadcast 
licensees is absolute and cannot be restricted by the 
Pecegimtion nfany othersrights sonvinterests (fat%2112) ; 
Brennan and Marshall JJ. dissented (at 2120). 


Report (1974), op.cit., Note 86; 2637587, 26/3583. 
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113s Thad ees 6 ee 


114  Ibidfe2ese2: 


PS Ibid., See also Putz, ''Fairness and Commercial 
Advertising: A Review and Proposal" (1972) 6 
University of San Francisco Law Review 215, 246. 


116 Report (1974), op.cit., Note 86, 26382. 


117 See generally, Ellman, "And Now a Word Against Our 
Sponsor: Extending the FCC's Fairness Doctrine to 
Advertising" (1972) 60 California Law Review 1416, 


1426 et seq. i 


118 See Loevinger, ''The Politics of Advertising" (1973) | 
15 William and Mary Law Review, 1, 4-5, 16. | 


119 See Trebilcock, "Consumer Protection in the Affluent 
Society" (1970) 16 McGill Law Journal 263, 283-4. | 


120 Loevinger ,opycits, Note ia hoe 
121 ibidy,15; “I[rebilcock jopeert., Note mh Oiaese—4- 


122 See Note, "FTC Substantive Rulemaking Authority" 
[1974 |) Duke’Law Journal (297 29299'8 no. 


123 Ipvaeee! 


124 Comment, "Substantive Rule-Making Authority in the 
Federal Trade Commission" (1974) 59 Iowa Law Review 
629, 632 . 


125 De Smith, Judicial Review of Administrative Action 
C3rdVed. 7°19 75) 7274-75 


126 Ibid., 631-2; Shapiro, "The Choice of Rulemaking or 
Adjudication in the Development of Administrative 
Policy" (1965) 78 Harvard Law Review 921, 963-4; 
Wegman, '"'Cigarettes and Health: A Legal Analysis" 
(1966) 51 Cornell Law Quarterly 678, 741. 


127 Note, "FTC Substantive Rulemaking Authority", op.cit., 
Note 122, 299. 
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mee «SeerShapiro, op:cit.,\Note 126, 924; Note? FTC 
Substantive Rule-Making Authority: An Evaluation of 
Past Practice and Proposed Legislation" (1973) 48 
New York University Law Review 135, 153; see also 
Lowi, The End of Liberalism (1969), 144: "The same 
citizen might receive the same injunction under a 
specific legislative provision (a case-oriented 
approach) as under an abstract provision, but his 
problems involved in relation to the injunction would 
not be the same. The command under the former is 
issued to him for an act he committed against a law 
dealing with that act. Under the latter approach, he 
received the command not because of who he is or what 
he does, but because abstractly he belongs to a type, 
or his behaviour is of a type, that comes within 
public policy." 


me ROthSschild and Carroll,-op.cit., Note 5, 107; | Rosden 
and Rosden, op.cit., Note 47, 32-7 et seq.; Comment, 
"Substantive Rule-Making in the Federal Trade Com- 
MiSsioniwecop cit.; Notev’124. 


mom) 16eCeF R.«sil.2., (1974). 


131 Ppidy 


52 BDIdGySSOL. 2: 


BOO Ibid. 


134. Rosden and Rosden, op.cit., Note 47, 32-37. 

135 eae eb Sil, by (LOA, 

136 See Federal Trade Commission, Annual Report (1971), 7, 
quoted in Rosden and Rosden, op.cit., Note 47, 32-39; 
Weston, "Deceptive Advertising and the Federal Trade 
Commission: Decline of Caveat Emptor'' (1964) 24 
Federal Bar Journal 548, 567. 

357 Ibid. 

138 LGC tH. RO ise233 (1974) ; 


me (Ibid... S.237. 


140 
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Ibid vy) $3240. 

— Guides for the Dog and Cat Food Industry 16 
€.8 Recs .2412(1974) > wmGuadeukcainst Deceptive (Use 
of if Word "Free" in Connection with the Sale of 
Meee Film and Film Processing Service 16 
Ci 9,242» E1974) . 

Weston, ,apscitu Note Lag, tbocecit. 


Wool Products: Labelling Act of¢1939 15 UcS2Ce S968 
(¥970)= 


Fur Products Labelling Act 15 U.S.C. s.69 (1970). 


Textile Fiber Products Identification yActets tac. 
s. 70. Cl 70).. 


ELammable. Fabrics Act.15 UgseC. soel191-b204e(1970) . 
General Procedures 16 C.F.R. ss 1.11 et seq. (1974). 
IDI, Sebo ls. 

Ibid. 


Comment, "Substantive Rulemaking in the Federal Trade 
Commission’, Op.cut.,, Note 24 "63h. 


Federal Trade Commission, Statement of Basis and 


Purpose of Trade! Regulation Rukes29rFeds ‘Regeed3255 


8371. 
16: CLP RS. Foleo ale. 
Lbid,, Sokol, 


Ibid . 


Ibid. 


Ibid. On rule-making procedure in general, see Note, 
"FTC Substantive Rulemaking: An Evaluation of Past 
Practice and Proposed Legislation", op.cit., Note 
128, 147-51. 
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Iota. F RLS. 4000 41974) x 

told), 2.4035. 

pie 3 S240. 

Unfair or Deceptive Advertising and Labelling of 
Cigarettes in Relation to the Health Hazards of 


Smoking 29 Fed. Reg. 8325 (1964). 


Posting of Minimum Octane Numbers on Gasoline Dis- 
pensines Pumps 16 C :F IR y'S$1422 (( 1974) . 


Retail Food Store Advertising and Marketing Practices 
LOUVEV ESR. s7426) (1974): 


» Irado meg) Rep. Ss.50,219 at’S5 7596 "(FTO 1974)" 
Miata Sso0,22Z02dt SOYZIo: (FIG E974): 
Poids Sat SS; 59627 5 


fo. haze O72 (D.C. Cir. 1973), cert. deniedso4e5 sce 
L475 (1974): 


Ibid., 678. 


ihe principalsarguments were, first, that s.6(¢) , read 
in the bight of+s:6 asa‘ whole, 1S ‘clearly “confined to 
the issuing of procedural and "internal housekeeping" 
rules; secondly, that s.6(g) was passed at a time 
when it was envisaged that the Commission would per- 
form only investigatory functions and that, therefore, 


_ historical considerations militated against reading 


the provision as conferring broad powers of enforce- 
ment; “thirdly, that Congress ‘had ‘in*the past expressly 
conferred substantive rule-making power on the Com- 
mission in four specific areas: (wool products 
labelling, fur products labelling, textile fiber pro- 
ducts identification and flammable fabrics) - these 
grants of power would have been redundant if s.6(g) 
conferred the power generally; and, finally, that 
the Cotimission had itself, for the first 50 years of 
its existence, denied that it had power to issue 
binding rules. 
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A8> F.2d 672) 686 (D.C) Cir. ee. 
Ibi dk 07>: 
Thidvr orn 


Ibid. ; 693 «1 For, critical analyses (of ste decision, 
see Rothschild and Carroll, op.cit., Note 5, 107-9; 
Rosden! and Rosden, Yopscits; Note 4, b52-0)- ea2abesy 
Comment, ''Substantive Rule-Making in the Federal 
Trade Commission", \op. cit ..; Note 124; pNote ya HTC 
Substantive Rulemaking Authority", op.cit., Note 122; 
Guttman, ''The FTC's Newly Recognized Power to Issue 
Substantive Intra-Agency Rules" (1974) 5 Loyola 
University of Chicago Law Journal 107. 


Rothsehildjand Carroll, opicit.» Note 3 .sl09s 
Faire Trading ACeVlo 7 oe 


Note, however, that the Act does make provision for 


the issuing of prohibition orders through adjudication: 


Seo hat be 

Note, "FTC Substantive Rulemaking: An Evaluation of 
Past Practice and Proposed Legislation” pep. cit 
Note 128, 151. 

Business,.Practices Act.R.S,0es19/74, 8c. bau: 


Wegman, sop pcvtin,. Note (L267. 749. 


Rothschild and.Carroll op. cite, Note. LOOtA\s 
Lowl, (Op scr «5 (NObe 128,, 250) 


Slapiro, prc t ., Note.) 26 2.055260, 


Bernstein, Regulating Business by Independent Com- 
mission (1955) 179-80. 


See Kariel, The Decline of American Pluralism (1961) 
260-5. 


chapine,(Op.cit.., «Note 12626937 404 


Ebid.4 .Bothschild and Varroid.. OPS Clty NOUR uae, 
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Ibid., 114A; Rosden and Rosden, Op..cit., Note-474, 


enapiro, Op. cit., Note 126, 930. 


Rosden and Rosden, op.cit., Note 47; Lowi, ODVCLTs, 
Note) 1287+230) 


Note, "FTC Substantive Rulemaking Authority", op.cit., 
Note F225°320;'" Burrus ‘and*Teter, “Anti-Trust: 
Rulemaking V. Adjudication in the FTC" (1966) 54 


Georgetown Law Journal 1106. 


See Howard and Hulbert, Advertising and the Public 
Interest, (Staff Report to the Federal Trade Com- 
Mysceon. 1973) 7-8, 


Reo Cee lO70, "CVB~1iy sv16( 1) (id) “(which “empowers the 
Commission to make regulations applicable to broad- 
Caso iiecensees "respecting the’ character of ad- 
vertising and the amount of time that may be devoted 
to advertising". 


See Radio (A.M.) Broadcasting Regulations SOR/64-49 
(1964) (as amended), s.10;° Radio: (F.M.) Broadcasting 
Regulations SOR/64-249 (1964) (as amended), s.10; 
Television Broadcasting Regulations SOR/64-50 (1964) 
(as amended) s.10. 


See Radio (A.M.) Broadcasting Regulations SOR/64-49 
(1964) (as amended), s.11; Radio (F.M.) Broadcasting 
Regulations SOR/64-249 (1964) (as amended), s.11; 
Television Broadcasting Regulations SOR/64-50 (1964) 
(as amended), s.11. For discussion of preclearance 
generally in Canada, see Alyluia, "The Regulation of 
Commercial Advertising in Canada" (1972) 5 Manitoba 
Law Journal 97, 155-66; Grant, Broadcasting and 
Cable Television Regulatory Handbook (1973), passim. 


E.g., CRTC, Announcement on Beer, Wine and Cider 
Aavervising Aju ky -19; 1977" 


seo Grant; ‘op: Citys, \Note 192, 164-5. 


See Canadian Association of Broadcasters, Broadcast 
Code for Advertising to Children (1973), reproduced 
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IV. PRIVATE LAW REDRESS FOR UNFAIR TRADE PRACTICES 


Introduction 


In discussions of misleading advertising and its 
control, the typical approach has been to explore the 
statutory control of advertising misuse and related problems. 
With rare exceptions,1 these discussions have tended to as- 
sume that private redress at common law is inadequate and 
thateleouslative: provisions are) generally) the most effective 
means of control.2 The purpose of this chapter is to ex- 
pine thosevassumptions critically to) determine:4£, ‘ine fact; 
Pier commonh laws Gnadequate,vand;’ if it'is/so, to’ discover 
mow farjCirrat all, lecislative’ enactments have progressed 
in remedying these inadequacies. 


It may be useful to re-state the context for this 
miaey srs. / ACvertrsing, .1t must) besnoteds, 1s Not? avirecent 
freromenons tt TSimereiy; one, of the corollaries: tothe 
development of technology and the market economy reflecting 
enes present Status of the consumer in’ the, economy: However, 
the qualitative and quantitative increase in the importance 
of advertising now demands a correspondingly greater avail- 
Pprlaty onuleoaltredress for Tits misuse. 


Historically, contract is the natural body of law 
to search for the means of control over this misuse. The 
question one poses in this regard is whether twentieth 
century advertising has outstripped the ability of the law 
of contract to cope, or whether a new regulatory approach is 
demanded by the circumstances. 


The history and development of contract law from 
the heyday of Adam Smith and laissez-faire to its present 
State provides a useful reflection of the evolution of 
western society and the response of the judiciary to social 
and political changes’ “Contract, as all first year’ ‘law 
Students learn, is a body of law founded upon laissez-faire 
principles and the economic philosophy of the free market. 
However, just as government has stepped in to assume control 
Over some of the inevitable excesses of the free market, the 
courts have attempted to mitigate some of the more unjust 
but logical consequences of contract principles by limiting 
the reach of established doctrines. 


While, in principle, the law of contract seems an 
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overly formalistic mechanism to confront the complex prob- 
lems of the modern market place, in practice the courts have 
interceded to keep contract in line with changing social 
policies and public expectations. While this has inevitably 
led to contradictions within the law, it has also resulted 

in a set of principles in many respects sufficiently flexible 
to meet the needs of developing social and economic 
pressures, although this does not necessarily imply that the 
common law should be the sole means of regulating the civil law 
consequences of market imbalances. The relative advantages 
of the two means of regulation of civil law rights--common 
law or statute--will be examined in the following discussion. 
Our analysis of the common law will serve to underscore the 
point that the principal role of statutory intervention 
should not be to effect a radical transformation of con- 
sumers’ present’ civil Tights but rather tosechiveva asco. 
solidation and codification of the more responsive of the 
existingygudicral anipiratay ess 


The present chapterswi lindealdwaths theiresponse) on 
the common law and recent legislative enactments to the prob- 
lems, of) private redress. faced’ byither consumer: ime thernodern 
marketplace. The discussions of the common law are focused 
on the ability of the substantive taw o¢ycomtracts pid tort 
to afford a remedy to the individual faced with deceptive 
or wnconsclonabLle-practuces:! Thepstatuterveconpexti is pro- 
videdyby an analysasvofythe provameial legislations recentiy 
enacted in Canada, -- the British Columbia Trade Practices 
Act? the Alberta Unfair Trade Practices Act? and the 
Ontario Business Practices Act,° -- using where applicable, 
Canadian Federal legislation, Australian, British and 
American developments by way of comparison. 


Characterization Of Advertising Claims 


For the most part, misleading advertising will fall 
within what has come to be known by statute as deceptive 
practices -- i.e. those calculated to mislead the consumer 
by deceiving him as to the nature or quality of what he is 
receiving. However, where the practice complained of goes 
beyond mere deception or, as in some cases, is manifestly 
unfair without falling into the traditional legal categories 
that regulate deception, there is a residual legal tool 
framed in equity that may be brought to bear and in cases 
of unconscionability, relief may be granted simply on the 
basis of gross injustice. At common law the distinction 
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between deceptive and unconscionable practices is found 
principally in the legal categories of misrepresentation, 
mistake and the equitable doctrine of unconscionability. 
The provincial legislatures have tended to retain the 
distinction in their consumer protection legislation and it 
is a useful distinction to bear in mind in the following 
discussion, 


The Common Law Position 


(1), Mere puffs.. Doctrinally, the position of the 


common law is fairly clear in respect to the characterization 


of advertising or sales claims (albeit somewhat contrived). 
False claims made in order to induce consumers to contract 
Will fall into,one.or-more of several legal categories. In 
fac case;the (proper charactenization,of the,claimis a 
matter of construction and herein lies the consumer's first 
problem. Traditionally, the courts have viewed advertising 
material conservatively and have often construed advertise- 
ments merely as invitations to treat® or 'mere puffs" and 
therefore of no legal consequence i.e. simplex comendatio 
non obligat.’ Unfortunately, legal texts have enshrined 
this philosophy of the law in statements such as the 
following taken from Cheshire and Fifoot: 


Eulogistic commendation of the res vendita 
ws prpevagcsoldidevace of wthe «successful 
Salesman, and it would be an impracticable 
-and mischievous rule which permitted the 
rescission of contracts merely because 
expressions of a laudatory and optimistic 
nature, couched in the language of exag- 
géeration, chanced to-.transcend ‘the truth.® 


It should be noted that the legal authorities 
Supporting this position are now very old; the decisions 
date from days when contract formation, the marketplace and 
the advertising industry were totally unlike their present 
counterparts. The conclusion of one author, in response to 
this issue, is to argue that the problems inherent in modern 
advertising may have the effect of rendering irrelevant 
established contract principles in the modern consumer 
transaction.2 A more positive view of the potential re- 
sponse of contract doctrines posits that once a claim has 
been made by an advertiser, the court should assume it to 
have been made for the purpose and with the intent of the 
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consumer acting upon the claim,!9 thus moving such claims 
beyond mere puffs and into the area of misrepresentation 
and terms. This view is not mere optimism in the abstract 
as there are indications that Canadian courts are moving in 
this direction’ In Babcock eiservacar ita sph the veourt 
held that a negligently prepared diagnostic report on a car 
the plaintiff was proposing to buy supported an action for 
negligent misrepresentation: under Hedley Byrne v. Heller, !2 
and was clearly disposed to regard the garage's advertising 
claims as giving rise to a contractual warranty. In Quebec 
Oats Co.of Ganadary) Katzalt involving the question of 
whether a contract for the sale and purchase. of poultry food 
contained as an implied warranty of quality, Disberry J. 
said: | 


The principle of Slawtenunchated by iulliers) % 
invl789 A.D. [that an -atfigmation wae tihe -eime 
ofva Sale@vis Pa warranty , provided it Wastso 
intended] is a salutary one, and particularly 
necessary in these modern days when by radio, 
T.Veo; and other advertising ‘médiumis'; vendors 
seek to “sel l-pills*and pelbetsitortevery 
purpose Tangine from viru vey spell ots ‘te 
tranquillazéertprl ls Wpelleresorrat ted tic 
Sporto is him -chevicorpulon Gea Ges uo 
induce pregnancy or’ pills they ‘hope wil) 
prevent "10; “pris fo vcure wa PE Pache stand 
pains and .even™pellets tosdrop jin “theses 
tank -to-peprup ithe wanrly tears *Bubrer 
lived in Simpler ‘days “but “he tlecalh *purnerple 
he ‘so clearly stated’ remains ‘an ‘effective 
weapon to be employed against those who 
resort tovexcessive ‘or “extravagant "claims to 
induce Her ‘Majesty's subjects to buy their 
pills and pellets. One recalls the well- 
known case of Carlill Vv. Carbolic Smoke! Ball 
Co. where the unfortunate lady after smoking 
herself daily for 58 days with the defendant's 
smoke ball nevertheless contracted influenza. 14 


bale v. Herbert Watts (Quebéc) Ltd. and Peter 
Jackson Ltd., 


highlights the same trend. In’ that *’case 
Haines J. said: '"'By newspaper, radio and television every 
home has become the display window of the manufacturer, and 
the stand of every pitchman. By extraordinary skill, the 
printed and spoken word together with the accompanying art 
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form and drama have become an alluring and attractive means 
of representation and confidence. Honesty in advertising is 
a concept worthy of re-examination."! Rane Uy | a FR sv, 
Imperial Tobacco Products Ltd.,!7 the Alberta Supreme Court, 


in prosecutions under s. 33(c) and s. 33(d) of the Combines 


Investigation Act, held that the standard applied under the 


U.S. Federal Trade Commission Act is applicable in this con- 


text and thus a "'credulous man" test as opposed to a 
"reasonable man" test is what determines whether an advertise- 
ment is misleading under these provisions. If the influence 
of this test of deception is felt in the private law area, 
clearly the consumer's private law protection will be enhanced. 


(tt) Terms and representattons. 
-sferms/Or “the ‘contract. 


If the trend towards treating advertising claims as 
generally carrying legal consequences for breach is not merely 
transitory, advertising claims will fall within the rather con- 
fused area of .representations of which .there are three and terms 
Of which there are-four. 


At common law, there grew up a clear distinction 
(since rendered less than clear) between terms of the con- 
tract and statements not intended to be contractual promises. 
The former are classified as terms and may be either promises 
or statements of fact and be construed as conditions or war- 
ranties. Moreover, the distinction has been further refined 
by two judicial creations of the last 25 years -- fundamental 
and innominate terms -- the former developed to enable the | 
courts to avoid the effect of all-embracing exclusion clauses 
and the latter representing a laudable attempt to inject more 
flexibility into the law. The substantive distinction between 
the various terms will depend on the relative importance of 
each. A condition, for example, is considered to be an under- 
taking central to the contract in the sense that the contract 
would be substantially different without it; a warranty is 
less central. A fundamental term is a condition such that the 
contract would be incomplete or void of consideration if it 
were absent; and the innominate term expresses the reality 
that conditions and warranties may be of equal importance with 
respect to the breach committed and thus be deserving of the 
same remedy. It is, however, the remedial distinction which 
is of the greatest importance. If, for example, the term 15 
construed as simply a warranty, the innocent party's only 
recourse is a claim for damages. If it is a condition, 
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he can both rescind and claim damages or merely claim damages | 
by choosing to treat the term as a warranty thus leading to 
the anamolous position that a serious breach of warranty 
entitles one only to damages while the slightest breach of a 
condition allows rescission as well.18 However, the in- 
nominate term device may aid the unwary consumer as it 
enables the victim to rescind and claim damages for serious 
breaches of warranty. | 


A disappointed consumer faced with a false, mis- 
leading or deceptive advertising claimelsvclearly best “ad 
vised to ground his action. on.breach jof a ttexrmad However: 
not everything ‘said ‘or promised in “thes course Gh eeran— | 
saction is a term. The rule laid down in Bannerman v. Whitel® 
that a statement 1s likely to wbe.attermayreLtsmamportance. to 
the. promisee is such that af the statement) had mot wheen made; 
he would not have (contracted ‘atyaliy nas simce! Oh srdepended 
on<the elusive concept of invention, » ieterenuu en lcs Ve 
Buckleton, 29 the House of Lords determined that words which 
appear to. ber representations of fact May” Uipemt ta contractuar 
warranty but only af it ‘appearsiion therevidence tomiave vern | 
SO intended, mwejecting the testo Wc aoa le ws Guilford, 2! 
which ‘asserted that ta representation or cet toy wwii 1) tic 
buyer’ was *1enorant could carry ithe tstatius tot ta: ar ran ey. 
However, “the*hervibut "Symons tester bn ves ves) stnemc orem © 
some “Scope ‘for argument. as the’ test réemams wether rhe 
reasonable (perhaps now the "'credulous'') &? man would cons- 
true “the. representarron as a warranty. | 


While -there 1s no clear *test tof twiichyelaimsiw! f) [ 
be treated as representations and which as terms, there is 
a discernible tendency in the courts to extend the ambit of 
terms. | 


--Representations 


Nonetheless, in some circumstances, the consumer 
may be forced to go the route of misrepresentation. While 
a representation is not part of the contract, it does have 
a legally operative effect and if the representation turns 
out ‘to be ‘false, ‘relief may be availablé*in equity orPtrore. 
The test of a misrepresentation that leads to relief is as 
follows: it must be a statement of fact inducing another 
to contract, giving rise to and promoting reasonable re- 
liance thereon. The doctrine excludes promises or state- 
ments of opinion from this category unless they give rise 


ES 


to or are predicated upon facts known to the maker of the 
Statement. Thus, in a recent Alberta Supreme Court decision, 
a misrepresentation of present intention (a promise) was 
held bg be.a misrepresentation. of, fact and. therefore action= 
able. 


if" the epresentation: turns outtoe be, false or 
deceptive so that a reasonable man would be misled as to its 
meaning, it may be of three types: innocent, fraudulent or 
negligent. 


(a) Innocent Misrepresentation. Pt, BS. can En 
nocent misrepresentation, made without fault on the part of 
the seller jor/{manufacturer, then’ strictly speaking})in the 
absence of Canadian legislation similar to the U.K. 
Misrepresentation Act 1967, the victim is entitled only to 
the equitable remedy of rescission, a remedy limited in its 
Scope? Which may be, lost by! ‘the: time the effect’ of the, mis- 
representation is discovered. However, an innocent mis- 
representation’ may? bel iconstrued'as:.a"' term of thehcontract) ar 
at wast soe intended” and induced’ the’ party to’ contract! or asva 
collaterale@warranty2 / Nonetheless.9 it should! bee pointed) out 
that in determining whether the claim is an innocent mis- 
representation or binding promise the court has much dis- 
cretion.) Two very Similar’ casés anditate’ the 'confusionjban 
this area. In Oscar Chess v. Williams¢> the plaintiff car 
dealer acquired a second-hand car on the strength of a 
representation, that' it was a'1948 model. The defendant in 
this case was without fault and the court held that the 
representation was innocent as a reasonable bystander would 
not have construed the representation as anything more than 
a. statement of belief. On the other hand, in Dick Bentley 
Productions. v2" Harold Smith Motors , 26 a similar case on the 
facts, except that the representor in this instance was the 
dealer, the court held that the representation was a 
warranty as it was made for the purpose of inducing the 
contract and did so induce thus affording prima facie grounds 
for inferring a warranty. The only difference between the 
two cases would appear to be the respective degrees of fault 
-- suggesting a merging of tort and contract tests of 
liability under a general reliance doctrine. In a consumer 
Situation, it is arguable that the consumer will be able to 
meet the Dick Bentley test and therefore be able to proceed 
Pm the basis.of contractual warranty. »1ln fact... the method 
of classifying promises or statements may in the final 
analysis depend on the nature of the remedy that the court 
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wishes to give. Lord Denning has stated as much extra- 
judicially in commenting upon the Dick Bentley and Oscar 
Chess decisions: 


In English law, an innocent misrepresentation 
may give rise to a right of rescission where 
that is possible, but not,a right to, damages. 
That has never given us any difficulty in 
practice. Whenever a judge thinks that 
damages ought to be given, he finds that 
there was a collateral contract rather than 
an innocent misrepresentation. In practice, 
when. L,get,a representation priormitoenea 
contract which is broken and the man ought 

to, pay damapes),) 1 treat) atias,al collateral 
COMCLAGtie 


(b) Fraudulent Misrepresentation. In contrast 
to the area of innocent misrepresentation, fraudulent claims 
pose few doctrinal problems. A statement is deemed to be 
fraudulent’ if itis known by the maker to be. untrue! or 1s 
recklessly made, giving rise to the right of rescission and 
an action inj the, tort of deceit) for, damages.) Whitemit as 
arguable that misleading advertising may often fall within 
this. category... problems tarmise in they counts s tradurrongh 
reluctance;to. make) findings/of ttraudvamlessaciearly ‘preveds 
While there, is-evidence(that the courts:ares walang «to 
provide relief in the case of fraudulent claims, these have 
not generally been treated under thei head? of it raudabut. 
rather under equitable doctrines brought to bear when cir- 
cumstances speak of gross injustice.28 


(c) Negligent Misrepresentation. Since the land- 
mark decision of the House of Lords in Hedley Byrne v. 
Heller,*9 the concept, of necligent; misrepresentetiony has 
become an area of law carrying great potential for consumer 
redress in cases, of misleading advertising. It isi onerof 
the few doctrines relevant to consumer law that incorporates 
the concept of injurious reliance upon a statement. In 
contrast, contract, law is. generally silent on, the, question 
of the liability of a party in commercial negotiations whose 
conduct has been reasonably relied upon by the other 
negotiating party to his detriment. 


The only contract doctrine under which a claim 
might succeed in such a case is that of the law of mistake. 


a 
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Mistake as to subject matter or as to quality so funda- 
mental as to go to the essence of the product or to the 
essential terms of the agreement will void the contract.°9 
Generally, contract law does not protect bad commercial 
judgments. However, the strictness of this rule is miti- 
gated somewhat by the provision that if fundamental mistake 
as to quality was induced by the seller, the law will pro- 
tect the reasonable commercial expectations of the promise. 
This, in Scriven Bros. v. Hindley § Co.31 where the 
purchaser was deceived as to the value of some hemp by the 
misleading nature of the catalogue and the conduct of the 
sellers, the purchaser was granted relief by the courts. 
Today this case would probably have proceeded on the basis 
of negligent misrepresentation or collateral warranty. 


Thus, given the shortcomings of contract in this 
situation, the courts have created a duty in tort under 


Hedley Byrne giving rise to an action in negligence and a 


remedy in tort for damages where contract does not provide 

a remedyee-iedley* Byrne ‘hasbeen: applied: ina’ number “of eases 
in Canada. Babcock v. Servacar has been mentioned earlier 

as a case where advertising claims gave rise to an action 
rer'neglicent misrepresentation, The potential’ that’ Hedley 
Byrne may afford in a consumer situation is further illust- 
rated in a decision of the British Columbia Supreme Court 

in Dodds and Dodds v. Millman.32 In this case, a real 

estate agent was held liable in tort for negligent mis- 
representation to a purchaser of an apartment block in 
respect of incomplete information that the agent gave to the 
purchaser in connection with the property. Liability was 
found on the simple proposition, that even in the absence of 
a contractual relationship, the defendant had made negligently 
false statements which he ought to have foreseen would be 
acted upon and which were in fact acted on. The doctrine 
illustrates the courts! willingness to relax strict contract 
doctrine (and with it, the requirements of privity and con- 
sideration) and to take cognizance of a looser reliance type 
relationship. It could, without much imagination, be applied 
to a large range of advertising claims and, in particular, 
avoid the problems of privity that have historically plagued 
contract law.° In’ this respect, the implications of Hedley 
Byrne v. Heller, stated at their widest, are that unreason- 
able conduct in business relations, whether or not involving 
a contract, may attract liability for damage resulting to 
Others . 
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An interesting application of the doctrine of neg- 
ligent misrepresentation occurred recently in a California 
case. Hauberry vaihearst. Cor orution,25 where Good House- 
keeping was held liable for attaching their Seal of Approval 
to a line of dangerous shoes without careful prior testing 
of them: -In.Canada, Babcock v. Servacar34 and Dodds § Dodds 
v. Millman, suggest that such a decision is far from 
beyond the reach of Canadian: courts: 


--Negligent non-disclosure as misrepresentation. 


One area where Hedley Bryne has been fruitfully 
developed in Canada has been the area of negligent non-dis- 
closure in contractual relationships. The law of misre- 
presentation has recently been invoked to mitigate the harsh- 
ness of the traditional common law rule that a seller, 
except in special categories:.of, contract ,, tsynoteundersa 
positive duty of disclosure. Silence withouti more does not 
generally amount to misrepresentation and even knowledge by 
one party of mistaken assumptions made by the other party 
generally, will not, applying Smith v. Hughes, © expose the 
first-party to Liabality, 


Thus, before Hedley Byrne, non-disclosure was 
only actionable in limited cases under the law of mistake 
where one; appears; to’ beyunder a-duty! tovintorm, others of 
errors ‘concerning’ the subject matter or! terms of the cone 
tract, though notably not errors regarding the quality of 
the subject matter. Smith v. Hughes5’ is the seminal case 
in theyarea.; Thetplaintiff,buyer inthis case; was, looking 
for ''good old oats''. The defendant seller showed the 
plaintiff what he claimed were "good oats" and allowed the 
plaintiff the opportunity of examining them. The plaintiff 
bought the oats believing them to be "old" and the question 
confronting the court involved a resolution of whether the 
passive acquiesence of the seller in the buyer's self- 
deception would avoid the contract. While the court held 
thatr in, this’ case. it would. not,, atvwas. also.neld thane 
the seller been aware that the buyer believed the oats to be 
warranted as "'old'' this mistake as to terms would have en- 
abled the buyer to avoid the contract. In one respect this 
is simply one method of arguing breach of warranty or 
possibly misrepresentation. 


In spite of the possibilities afforded by the law 
of mistake, clearly in many cases, these rules can cause 
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hardship. : In order to mitigate this, Canadian courts have 
recently begun to make substantial modifications to the rule 
against liability for non-disclosure using tort law and not 
contrattoasethenbasis of liability,» Mm>Walter Cabéttscone 
struction Ltd. v. 8.,398 a government agency which failed to 
disclose to a tenderer the circumstances in which the 
tendered work was to be performed, thus causing unforeseen 
expenses, was held, applying Hediey Byrne, to have made an 
actionable misrepresentation. In such cases, the tenderer 
assumed to be under a positive duty not to withhold material 
information. Similarly, in Bango v. Holt,°9 where a real 
estavesagent)tailedito, discloserthe! full zoning: status ofa 
duplex to a potential purchaser, Hedley Byrne was again 
applied. And in Bank of British Columbia v. Wren Develop- 
ments Ltd. ,40 a bank which failed to reveal to a guarantor 
in negotiating a renewal of the guarantee that it had re- 
Jeased (some: of the securities of the principal, debtor,\iwas 
held to have engaged in an actionable misrepresentation. 
In Ames and Nickleson v. Investo Plan Ltd., ai contract 
forthe purchaser of shares was’setraside.as) a.resultiof 
the seller's failure’ to disclose’to the buyer that the pro- 
spectus anrquestionv hadi mot) been approved:by) ithe B.C. 
Securities Commission, though the court held that such non- 
disclosure did not amount to fraudulent misrepresentation. 
Similarly in Allesio v. Jovica,43 an owner of a lot zoned 
to permit duplex construction knew of potential problems in 
obtaining a building permit due to sewage difficulties and 
did not inform the agent or purchaser of the problem. The 
court held that his silence on the matter did not amount to 
fraudulent misrepresentation but merely an innocent mis- 
representation which resulted in total failure of considera- 
tion, thus rendering inoperative the disclaimer clause 
excluding representations other than in the written agree- 
ment. The plaintiff was allowed to rescind. In a recent 
Ontario case, Fines Flowers v. General Accident Assurance 
Co.,44 a plaintiff relied upon the defendant insurer to 
provide adequate insurance coverage. Coverage was obtained 
but did not include an event which occurred. Fraser J. held 
the insurer liable in both contract and tort for failure to 
keep the plaintiff covered, as it was held to be his con- 
tractual duty to do, and in tort for breach of duty under 
Hedley Byrne in negligently failing to inform the plaintiff 
of the gap in coverage. 


While Hedley Byrne appears now to be the most 
obvious means of fixing liability for non-disclosure, courts 
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have recently also founded liability for non-disclosure 
directly on the principles of Donoghue v. Stevenson, 46 
modifying the previous judicial position that no action in 
negligence lay for purely economic lossud! Ing ayretent 
Canadian case, Rivtow Marine Ltd. v. Washington Iron Works ,48 
the Supreme Court of Canada held that both the manufacturer 
and the supplier of an article, both of whom know that the 
user relies upon them for advice, are under a duty to warn 
the user of possible defects in they are known to them, and 
are therefore liable in negligence under Donoghue v. 
Stevenson for the economic loss attributable to their 
failure to warn. Laskin C.J. and®Hall J..swould: havevextended 
the liability to cover cost/of repair’as welif#asolossior 
profits.49 Similarly in Lambert v. Lastoplex Chemicals Co. 
Ltd. ,°9 a manufacturer was held liable for the failure to 
warn explicitly of the danger involved in the use of a pro- 
duet. 


Statutory Réform of the Characterrzation or 
Advertising Claims. 


(t) Statutory responses to puffery. In the dis- 
cussion of the common law treatment of advertising claims, 
the trend in the courts towards treating stuchielaims 
seriously in a legal sense was noted. Now, three provincial 
Trade Practicés Acts and business practices’ besislationm in 
other jurisdictions have attempted torcircumscribe severely 
the legal. license traditionally accorded’ to “puffery™. There 
would seem to be little doubt that im situationsS!where*re= 
liance is promoted and the claim is used for the very pur- 
pose of inducing contract, thevclaim should» be treated with 
more judicial.or legislative significance’ than a) "mere puff’? 
It should, however, be pointed out that there will always be 
residual elements of puffery which are incapable of prohibi- 
tion by reason of the difficulty of assigning to some ad- 
vertising claims any objectively identifiable fact content. 
Nonetheless, it is possible to proscribe blatant exaggera- 
tions and innuendo where the reliance interest of the con- 
sumer 1S at stake. Both the British Columbia Trade Practices 
Act>l and the Ontario Business Practices Act?2 have ex- 
panded upon the common law in this respect to include these 
elements of puffery. In both statutes, the use of exag- 
geration, innuendo or ambiguity as to a material fact is 
deemed to be a contravention of the Act. The Alberta Unfair 
Trade Practices Act,°° Bill C-294 and the Australian. 
Trade Practices Act?® simply prohibit misleading or 
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deceptive conduct without specifically directing the legi- 
slation to exaggeration and innuendo. 


(tt) Statutory reform of terms and representations. 
The appropriate legal treatment of deceptive claims poses 
difficult conceptual and practical problems. As we noted in 
the discussion of the common law position, the rationale for 
a classification of claims lies in the remedial distinction 
made between the different classes of terms and representa- 
tions. The latter part of this chapter deals with the re- 
medial problem in detail and therefore our present concern 
1s focussed on the types of claims which should be included 
within any category of actionable misconduct. 


bireisvsubmetted: that: thereis ra clhearyneed) to 
abolish the distinction between terms°® and representations 
and by so doing, to eliminate the need to prove intention on 
the part/of| thei supplier that;,a;representation be regarded 
es 4a contractual term.,)Suchea merging, of, the, two concepts 
is predicated upon the reality that representations are made 
for the purpose of inducing contracts and thus cannot 
meaningfully be distinguished from contractual terms. The 
concept of intention has no place in civil legislation de- 
Signed (toh protect, the. consumer where the loss| suffered, is 
the same whether intention is proved or not. Similarly, 
rrompehe consumer's perspective,ythere 1s; little, purpose 
servedsbyi defining, as: the common, law does, the nature: of 
the supplier's conduct as innocent, negligent or fraudulent 
as the loss remains the same no matter how the conduct is 
defined. While there may be some merit in retaining distinc- ~ 
tions in the criminal law between fraudulent, negligent and 
innocent misrepresentations, they have no place in the 
private law where the operative concept must be detrimental 
reliance on a misrepresentation, however innocently made. 


To.a large extent ;«the»provincial, Trade Practices 
Acts have followed this line of reasoning. All three acts 
prohibit deceptive, misleading or false representations 
without categorizing them as conditions, warranties or types 
of misrepresentation and provide civil relief inter alia 
where they occur.°’ Australia simply prohibits "conduct" 
which is misleading or deceptive and allows a civil action 
for loss occasioned by the conduct.28 The Federal Combines 
Investigation Act amendments generally prohibit materially 
misleading or false representations giving via s. 31.1 a 
civil right of action for relief.°9 It should be noted 
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that in approaching the law of terms and representations by 
uniting the two categories under a single concept of pro- 
hibited conduct, the statutes have imposed a concept of 
strict liability for misleading advertising in civil claims. 


(tit) The statutory posttton on mtsrepresentation 
and non-disclosure. At common law, the negligent failure 
to state a’material’ fact°is now beginning to be Teparded as 
actionable misrepresentation, 90 However, the legal 
liability for non-disclosure in consumer transactions needs 
clarifying ‘in‘any Tradé Practices: statute, Sawn leethere may 
be an argument in favour of limiting the scope of non-dis- 
closure so as not to require an unrealistically high level 
of altruism from. a Supplier, this has notrgenekary ibeen 
conceded in the Acts which have dealt with non-disclosure. 
The British Columbia Trade Practices Act defines non-dis- 
closure as included within the general concept of deceptive 
act or practice as well as including it specifically within 
the list) of deceptive: practices where failure tovdrseiose a 
material fact amounts to misrepresentation.©l The Ontario 
Business Practices Act contents atself with Only*thetilatter 
sanction.©4 The Alberta Unfair Trade Practices Act does 
not direct itself generally’ to non-disclosure? but! specifies 
the categories of non-disclosure which are prohibited. Thus, 
in Alberta failure to disclose a defect in the goods or that 
any or*all the services will not be provided is ®prohibited 
if the supplier knows the consumer is not aware of these 
facts and the defect will deprive the consumer of the benefit 
of the transaction. 


The Tort/Contract Conflict in Post-Contractual 
DLtTUaAtions . 


(t) The common law position. Up to this point we 
have considered negligent misrepresentation in non-contrac- 
tual or pre-contractual situations. In Canada, it now ap- 
pears that the doctrine does not apply in an on-going con- 
tractual situation. In J. Nunes Diamond Ltd. v. Dominion 
Electric Protection Co.,64 where the purchaser of an alarm 
system for a jewelry shop, concerned over the adequacy of 
the system after a robbery of premises protected with the 
Same system, was reassured following the purchase that his 


System would provide adequate protection, the Supreme Court 
held that: 


The basis of tort liability considered in 
Hedley Byrne is inapplicable to any case 
where the relationship between the parties 


—— 
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is governed by contract, unless the 
negligence relied on can properly be 
considered as "an independent tort" 
unconnected with the performance of 
the contract as expressed in Elder, 
Dempster gy Co! "Ltd. v.o Patterson 
Zochonis § Co. Ltd, ©5 


The decision strangely excludes a tort claim where a con- 
tract exists particularly in light of the established con- 
current actions in tort and contract in cases of bailment 

and fraud, but it has been followed in later decisions. In 
sealand of the Pacific v. Robert C. McHaffie Ltd, ©® Nunes 
Diamond was relied on to deny a tort action in negligent 
misrepresentation against an architect for misinforming ship 
owners concerning the suitability of certain ocean cement for 
adding buoyancy to their ship. On the other hand, at least 
one court seems to have ignored the decision completely.®/ 


(it) Statutory reform of the Nunes Dtamond problem. 
Generally, actionable misrepresentation will occur before or 
during the process of contract formation. At common law, 
such a misrepresentation need only have induced a contract 
to be: actionable. »However,:in Canada as a result of Nunes 
Diamond,®8 a misrepresentation during the course of the 
pontracteisPnot actionable: an torts): There:is:good reason 
for disposing of this decision by statute. Such a mis- 
representation may, while not inducing the formation of con- 
tract, induce the continuation of contract, mislead the con- 
Sumer as to the utility of his purchase and so induce him 
nom topnemnedysthe! defect: ori mitigates his/potentialsilosses. 
Thus, if) the concept of misrepresentation is to be all in- 
clusive it should cover all claims made before, during or 
after the consumer transaction. Only B.C. has gone to these 
lengths in specifying that a deceptive (or unconscionable) 
practice includes those occurring after the consumer trans- 
action takes place.®9 Ontario, Alberta, Australia, and 
the Federal Government assume the remedies are available 
only if the representation induced the contract or in the 
Alberta Act occurred "in the course of inducing persons to 
enter into a consumer transaction" whether or not the trans- 
action actually took place. The advantages of the B.C. 
approach are not confined to the Nunes Diamond situation 
which admittedly will be a rare occurrence, but extend to 
many other situations. For example, post-contractual 
collection practices could readily be regulated within a 
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a trade practices regulatory framework. 


Remedies Available For Breach Of Contract And 
Misrepresentation 


The Common Law Approach. The previous discussion 


noted the remedial consequences of the present structure of 
the substantive law categories. Traditionally, at common 
law the importance of the distinctions in the obligations 
undertaken or claims made lay in the remedies available for 
each class of ‘obligation. 'Theseidistinctions! digferentiate 
between claims which are fundamental and those less funda- 
mental. Thus, as noted above, breach of condition gives 
rise to a claim for rescission and/or an action for damages 
while breach of warranty gives rise to damages only. The 
remedy is afforded irrespective of the nature of the breach 
on the basis of the substantive distinction. The short- 
comings’ of) this? positionvare obvaouse! -Theimostesericus 
objection to the traditional common law approach is its 
inability towtake account or theveffect torte. breach sy hie 
the distinction is maderon a pricray clas sit iteti1omM Off the 
claim, the remedy can make no realistic assessment of the 
result of the breach and may lead to the anomalous con- 
sequence that for a minor breach of a fundamental obligation 
or claim, the consumer may rescind and claim damages but in 
the case of a iserious breach’ of aynon-fundamental’- term, 
where rescission may be appropriate, the remedy is barred. 
Clearly, the formalistic nature of such an approach has 
little to) commends itseia. 


However, the common law has recently developed an 
internal flexibility enabling it to mitigate some of the 
anomalies of the traditional approach. In Hong Kong Fir 
Shipping Co. v. Kawasaki Kisen Kaisha,/9 the court deve- 
loped the concept of an "innominate" term. Thus, while the 
distinction between fundamental and non-fundamental (i.e. 
condition and warranty) is maintained, the development of a 
concept recognizing the "grey area'' between the two allows 
a court to focus on the nature of the breach as determining 
whether the consumer is entitled to a "fundamental" remedy. 


Damages at Common Law. As most claims will sound 
in damages, the measure of damages is crucial./1 The 
general rule in contract is the principle that an award 
should put the plaintiff in the same position he would have 
been in had the contract been performed, or in other words, 
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provide damages for loss to the expectation interest. 


Where the expectation interest is not appropriate 
and in circumstances where the expectation interest does 
not cover all losses, contract law will award damages based 
on the loss occasioned to the reliance interest in which 
case the plaintiff is put in the same position he was in. 
before the promise was made. A special incidence of the 
relianceriantenest) but: deserving of recognition as a separate 
interest involves a situation where the plaintiff has con- 
ferred some value upon the defendant in reliance on a promise 
or representation and the contract is never performed. The 
interest protected here is’ the restitution interest, the 
Purpose omiunichi isto recoup to the; plaintiffithe considera- 
tion paid and thus prevent unjust enrichment. 


What tse included! under these’ various heads is) a 
Hatcersorsomesamportance.’ The:rule by ‘which ‘contract law 
is governed is known as the rule in-Hadley v. Baxendale, /2 
which permits recovery for direct damages and reasonably 
Poresceable: consequential damages.s: However, tostate this 
mein the abstract 1s not to state very much for the rules do 
not specify the qualifications imposed by subsequent case 
_ law. While this is not the appropriate forum for a detailed 
analysis of contract damages, it is worth stating shortly 
the shortcomings of; the: existing law. 


harsts icontracty generally; only -takesjantovaccount 
quantifiable financial loss, leaving to tort and the criminal 
law punitive damages. Secondly, a general rule of damages in 
contract excludes those damages deemed to be the exclusive 
domain of tort i.e. damages for mental suffering, incon- 
venience, or distress. This rule was first pare in Hobbs 


v. The London and South Western Railway Co., where 
Pockburn: Juiiheld 


Now inasmuch as there was manifest personal 
inconvenience, I am at a loss to see why 

that inconvience should not be compensated 
byrdamacesaini. suchvaniaction as this, “0 It 
the jury are satisfied that in the particular 
instance personal inconvenience or suffering 
has been occasioned and that it has been 
occasioned as the immediate effect of the 
breach of the contract, I can see no reasonable 
al why that should not be compensated 
Pore. 
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More recently in Bailey v. Bullock, 7° Barry J. laid down a 
distinction between those damages which were recoverable -- 
i.e. "substantial inconvenience and discomfort" and those 
unrecoverable -- for "annoyance or mental distress''. The 
distinction was abandoned in Jarvis v. Swan Tours./® The 
plaintiff had purchased a vacation for a skiing holiday which 
included a number of additional benefits. The actual holiday 
far from met the expectations engendered by the sales bro- 
chure and resulted in great disappointment and annoyance. 
Lord Denning in dismissing, Barry J's distinction ‘expressly 
allowed damages for mental distress. 


In a proper case, damage for mental distress 

can be recovered in contract, just as damages 
for shockveany bey recovered) anton tee Onemsuch 
casé.as a contract, for a holiday .oram nether 
contract to provide entertainment! and\@njoyment. 
[fsithe contracting party breaks hesucontracm 
damages can be given for the disappointment, 

the: distress.” the upset) and) thes saris tnaizuon 
cased? by tele breach. // 


In,.J acksoni warHorizon) Holadays Ltd.,/8 a. mone recent’ Court 
of Appeal case, Lord Denning applied Jarvis in awarding 
damages for discomfort, disappointment and vexation result- 
ing from the defendants’ breach om .conthactimtioma Noliday 
for the plaintiff and -his family. « The -importances cimirne 
case liessnotuonly ih the! further appli cationjom Menjoyvmengs 
damages within a contractual situation but in the expansion 
of this concept by Lord Denning to allow damages in respect 
not only’ of<the plaintiff 'ss1ossesitbut. also? those ori 
family.,onot: parties* toxthe contracti0s Citing thet old 
Chancery case of Lloyds v. Harper,’9 which until this de- 
cision had. been thought to’ be lamitied’ to) ahitrust sitemation: 
Lord Denning determined that in cases where an individual 
makes contract for the benefit of a third party, he can»sueé 
on the contract and recover damages on behalf of the third 
party. The importance of this recognition: liesivof course, 
in the implications it has for the avoidance of privity. 


Jarvis has been applied in at least one case in 
Canada. In Keks v. Esquire Pleasure Tours et al,80 the 
plaintiffs were awarded $800 for mental distress as a 
result of the defendant's failure to provide promised ac- 
comodation during a family holiday. Similary, in an 
Australian case, the plaintiff was awarded $400 for dis- 
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comfort and inconvenience Meteapietaet,: fromibveachées of” -a 
contract for a holiday in Cyprus .® 


Statutory Reform of Remedies. 


(t) Methods of approach. The present state of 
common law remedies for breach of contract and misrepresenta- 
tion has attracted much comment and criticism82 and the need 
for rerorm inthis ‘area’ 1s pressing. (The problems snoted)jin 
the common law approach result from the fact that the reme- 
dies available to the consumer at common law depend almost 
entirely on the nature of the obligation which has been 
breached and only in limited cases on the severity of the 
preachy, 


Solutions which have been presented to the common 
law approach tend to be built around a conceptual apparatus 
that is both formidable and confusing. It is submitted 
that the approach which should be pursued is to free oneself 
from the formalism of the present law and the conceptual 
straitjacket imposed by it. 


initheylast few years, several extensive reforms 
mo OUT ‘structure; of remedies; have been proposed) or enactedy 
The analysis that follows examines three possible approaches. 


The Ontario Law Reform Commission in the Report of 
Consumer Warranties and Guarantees in the Sale of Goods, 83 


- proposed an alternative to the common law approach which is 


Similar to the Hong Kong Fir concept of the ''innominate 
term".84 This alternative contemplates the abolition of 
distinctions based on the nature of the obligation and the 
substitution of a redress regime where the remedy is deter- 
mined by the nature of the breach. The Commission recommend- 
ed that a distinction be maintained between those breaches 
which are remediable and are not of a fundamental character 
and those of a fundamental nature where the product departs 
eronifiucantiy anicharactéristics) orj;quaiity»from thercontract 
description, is substantially unfit for its specified purpose 
br is as hacard? toxhealth; or property ,.yin the’ first’ case, the 
supplier is given a reasonable opportunity to make good the 
breach and if he does not do so the purchaser may rescind 

and claim damages or remedy the defect elsewhere and claim 
damages. In the second case, the purchaser receives the 
normal contract remedies for breach of condition - rescission 
and/or damages. 


ay ae 


On the oné hand itis) difficulte tovsecihow the 
approach differs in substance from the Hong Kong Fir approach 
except through the complete abolition of any substantive 
distinction between different types of terms. “Like the Hong 
Kong Fir approach, it is highly discretionary and in spite 
of an elaborate attempt to define the distinction between 
fundamental and non-fundamental breach, there remains a 
degree of uncertainty over the precise category into which a 
seller's; Dreach iwi Ladin 


This approach differs from Hong Kong Fir in its 
development of the concept of a remediable breach. It is 
arguable that where a deféct is curable) thet rignt torreyect 
the goods should be conditional upon giving the party in 
breach a reasonable opportunity to remedy the defect. The 
Uniform Commercial Code article 2-508 makes provision for 
thisiuandat 1ssnetrentirel, (alien tour case law.89 


The advantages of the concept are fairly obvious. 
The supplier gains a certain amount of protection against 
peremptory rescission and is allowed to demonstrate lhris good 
faith. Without resort to court action the consumer can 


demand that the defect be remedied under threat of rescission. 


However, the disadvantage of the approach, particularly in 
respect to misleading advertising, may outweigh whatever 
advantages it has. A general criticism of this approach, 
whether in the product warranties area or in relation to 
deceptive practices, 1s) the addititnal element or ttincertainey 
surrounding the form ef’ redress. Undére this me thoasofvres= 
dress, first the consumer must determine whether the breach 
is fundamental or not, then if not fundamental must deter- 
mine the nature of a "'reasonable opportunity to make good 
the breach" before resorting to*his other rightsy einias 
much as any formulation of remedies will represent a com- 
promise between arbitrariness and clarity or between 
flexibility and certainty, it is suggested thatthe vone step 
beyond the initial uncertainty created by the classification 
of the breach places too sréat°a’ strain upon the ‘system: 


Apart from these general objections, the appro- 
priateness of the OLRC approach to the area of deceptive 
practices is open to question. One is dealing here with 
positive misconduct that even if remediable arguably should 
not be the subject of a locus poenitentiae. Requiring a 
consumer to give the supplier a reasonable opportunity of 
curing the consequences of deception or unconscionability 


‘ 
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makes unrealistic assumptions about the amount of confidence 
most consumers will feel they can reasonably place in a 
delinquent supplier. 


A second alternative for reform might again con- 
template no distinction between the obligations undertaken, 
the claims made or the practices committed. However, in 
addition, one might argue that no firm remedial distinction 
should be made on the basis of the nature of the breach, 
there being a presumption that all breaches involve a 
substantial impairment to the value of the goods or services 
until proved otherwise by the supplier. Thus, like the dis- 
cretionary nature of the remedy for innocent misrepresenta- 
tion under the U.K. Misrepresentation 1967, 86 discretion is 
vested with the court to undo the harsh results which may 
sometimes follow from rescission. The difference between 
this approach and the OLRC proposals, apart from the re- 
quirement; of+the datter, thatthe buyer, allow the seller» an 
opportunity for remedying a non-fundamental breach, is the 
reversal of the onus of proof. Whereas, in the OLRC pro- 
posals it is necessary for the consumer wishing to rescind 
outright to bring himself within the rubric of "fundamental 

breach", an onus similar to trying to show a term to be a 
condition, this solution assumes the breach to involve a 
substantial derogation from the contract -- the test being 
the effect on the value of the goods -- thus placing the 
onus on the offender to show that the breach was not sub- 
stantial in its impact if he wishes to avoid rescission.8/ 


The advantage of this approach over the OLRC posi- 
tion lies in the greater certainty afforded the consumer in 
relying; on his rights, the likely’ reduction,,in potential 
litigation,.and its greater deterrent,¢ffect; The disadvan- 
tage lies in an element of arbitrariness and sometimes 
harshness for a supplier flowing from the presumption that 
all violations justify rescission. However, a provision 
giving the court the ability to deny rescission where this 
is challenged should in most circumstances be an adequate 
safeguard. The most compelling objection lies again in the 
uncertainty injected into the law in that a consumer who 
rescinds will not know immediately if his rescission is 
valid until the limitation period for the commencement of an 
action for relief from rescission has lapsed. This can be 
mitigated somewhat by the development of appropriate pro- 
cedural mechanisms but it can never be entirely removed. 
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The final alternative is an extension of the 
approach taken in the Ontario Business Practices Act .88 
Here, again, no distinction is made between the types of 
claims or practices and no remedial distinction is created, 
thus allowing the whole range of remedies available for a 
breach, including rescission. The objection to this approach 
is the possible harshness of rescission as a remedy in all 
situations. However, it is worth recalling that rescission 
is given for innocent misrepresentation in the present law 
irrespective of the gravity of the misrepresentation. Thus, 
this approach neither offends nor extends existing concepts. 
Moreover, the advantages of this approach are consistent 
with the objections of consumer legislation. Our concern is 
with realistically attainable forms of redress and this 
alternative seems to satisfy criteria both of efficiency and 
accessibility “in that: the remedy of (res¢1Ssionvisst0,some 
extent self-executing, often enabling the consumer and the 
Supplier to avoid litigation where damages are not claimed. 
The only issue that is susceptible to dispute and litigation 
is whether a violation has occurred not its gravity or the 
quantum of damage sustained by the consumer. 


(it) Types of remedtes available by statute. 
Within trade practices legislation, ‘civil remedies) tend’ to 
follow the common law precedents and are basically of two 
types: those involving the termination of the contract and 
those requiring the loss to be made good. The former 
classification covers rescission, voidability and the 
rendering of the contract void or unenforceable for certain 
breaches. It is submitted that in spite of the provision 
in the B.C. Act making unconscionable transactions unenforce- 
able,89 the approach of voidability and unenforceability is 
not to be recommended. In the first place, the terms them- 
selves are confused and misunderstood. Secondly, unenforce- 
ability may not be the appropriate form of relief in every 
circumstance. The approach also involves a categorization 
of those practices which are deserving of a declaration of 
unenforceability and those which are not, a process in- 
consistent with previous analysis. 


Moreover, the single concept of rescission covers 
1n practice the function performed by the "void" or 
"unenforceable" contract without involving unsettled concepts 
or needless classifications. In the three provincial Trade 
Practices Acts, rescission is available to the consumer for 
contracts made subject to a deceptive or unconscionable 
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practice. However, it should be pointed out, that res- 
cission in the Alberta and B.C. Acts is not an automatic 
right vested in the consumer at the outset, but is left to 
the discretion of the court with no direction as to how and 
when the court should exercise this discretion.99 The 
Ontario Business Practices Act, on the other hand, provides 
for rescission for all violations. Section 4 gives the 
consumer the right to rescind within six months of the 
transaction for all violations of the Act by giving notice 

| to the other party. It is submitted that the self-executing 
| element often present in rescission argues for this type of 
solution, particularly when viewed in the context of present 
problems of consumer access to the legal system, where with- 
out the protection of a right of rescission, the consumer 
may be left with no remedy at all. 


Obviousiy): rescission cannot be thewsole’ relief 
available. In some cases rescission will be an adequate 
remedy but in many circumstances the consumer will have in- 
_ curred additional losses as a result of a deceptive or un- 

m conscionable: practice. As’ well, in other cases a:consumer 

| will be happy with an adjustment to the consideration and 

(> will not want a termination of the contract. We are there- 
fore left with the problem of the treatment of damages by 
statute. The common law position in respect of compensation 
was noted earlier and by and large the statutes have done 
little to expand upon the common law. The provision for 
compensation in the three provincial Trade Practices Acts,?1 
Bill C-292 and in the Australian Trade Practices Act95 are 
all briefly worded, basically allowing compensation in the 
amount of loss or damage without specifying the method of 
calculating that loss or damage and the types of loss which 
should be compensated. Because of the highly discretionary 
and uncertain nature of a recovery at common law on which 

| the consumer is forced to fall back in the absence of 

_ direction in the statutes, it is submitted that legislation 
should direct itself to the measure of recovery, specifying 
the types of loss and damage to be included within relief 
given as well as the measure of recovery. This, the ap- 
propriate section in an Act, directed at consumer relief, 
would include the right to recover for losses occasioned by 
reliance upon the supplier's claim, for losses occasioned to 
expectations reasonably entertained by the consumer as a 
result of the claim, the right to restitution of money or 
property, and the right to recover damages for loss of 
enjoyment or inconvenience (i.e. "pain and suffering" damage). 
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The U.S. Uniform Consumer Sales Practices Act has 
an interesting and useful addition to the normal damages 
recovery. In Section 11(b), the Act provides for a minimum 
recovery of $100. The importance of this section lies in 
the incentive it gives a consumer to sue in a case where an 
action for a deceptive or unconscionable act would not 
normally be financially worthwhile. 


Punitive damages are also appropriate in the pre- 
sent context. At common law, punitive damages only lie in 
a tort action. However, there is no reason to restrict 
liability under a statute exclusively to traditional contract 
remedies and thereby eliminate the tortious claim for puni- 
tive or exemplary damages, particularly as the analysis in 
this paper has suggested that a merging of aspects of tort 
and contract law 1s justified in this contest. “Moreover, 
our concern is with deceptive and unconscionable practices 
- i.e., those considered to be outside the realm of accept- 
able commercial behaviour, and in some circumstances they 
may. be, deserving of an additional %civil spenalty otAtepresent, 
all three provincial Acts have provisions for an award of 
exemplary damages. Section 4(2) of the Ontario Business 
Practices Act is the most limited as it confines the award 
of punitive damages to those practices deemed by the act to 
be “unconseionable’s;. "Section: 20 (1) vor ther Bac voAct and 
Section 11(2) of the Alberta Act allow recovery of punitive 
damages °atithe discretion, of the)courty forethencommirssion er 
any of thevacts »or%practicesioutlinedeimatheract, whether 
deceptive or unconscionable. Neither the amendments to the 
Combines Investigation Act nor the Australian Trade Practices 
Act have provision for any award except for "loss or damage 
suffered". If the punitive damage concept is to be in- 
corporated into‘law ‘by: (statute, ‘as wetadvocateyrthe BIC. 
and Alberta provisions are satisfactory instruments for 
achieving this. While the Ontario distinction is under- 
Standable in the abstract, in practice it seems difficult 
to justify. In a later section: of this paper, the validity 
of creating a distinction between deceptive and unconscionable 
practices is reviewed and it is argued there that while in 
some cases the distinction is tenable, the line of demar- 
cation between the two is often artificial.94 Allowing 
punitive damages for one type of practice and refusing it 
in another asserts an ethical differentiation between 
deception and unconscionability based only on an a priori 
classification of practices. It would seem wiser to allow 
punitive damages in the discretion of the court for all 
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practices defined by the statute and allow circumstances to 
dictate the relevance of an exemplary award. 


Having determined the types and scope of damages 
chair best fat; the needs, of: consumer! protections it-stilt 
remains to be seen how the claim for relief should be 
structured. In our discussion of rescission, we argued that 
rescission should not be the sole relief available to the 
consumer as circumstances do not always demand rescission. 
Similarly, it is arguable that damages as the sole remedy 
suffers from the same drawbacks as rescission alone. In the 
first place, limiting a claim to damages alone seems unduly 
arbitrary. There will be many circumstances where it is 
votakly) unreasonablertoi restrict a,claim «o0) damages, for 
example, where the goods do not conform to the description, 
where the defect is incurable or where undue pressure has 
been exerted ion “a: consumer to enter into an agreement. 


However, damages is the only form of civil recovery 
provided in the amendments to the Combines Investigation 
Act. ,9° and the Australian Trade Practices Act.9° Both 
these acts limit the remedies available to a claim for 


_ damages in the amount of loss suffered without specifying 


how that loss is to be calculated and without specifically 
allowing other recognized legal and equitable remedies avail- 
able to the consumer. However, under both Acts, the con- 
sumer's existing common law rights are not excluded or 
limited. 


Clearly, allowing both rescission and/or a claim 
for damages is the most appropriate combination of relief 
in the circumstances. The consumer has several alternatives 
open and can choose himself which best fits his particular 
circumstance. He can rescind or, he can rescind and claim 
damages or he can elect to keep the goods and claim his 
losses under the bargain. 


Disclaimer Clauses, The Parol Evidence Rule And The Doctrine 
Of Privity: Possible Impediments To Consumer Private 
Law Redress 


The Widespread Use of Disclaimer Clauses. One of 
the problems a consumer may face when asserting a claim for 
misleading advertising based on misrepresentation or mistake 
is the widespread use of exemption clauses which exclude all 
representations and warranties other than those contained in 
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the written agreement. This, coupled with the parol evidence 
rule, which excludes evidence which adds to, varies or con- 
tradicts the terms of the written agreement, would seem to 
impose severe restrictions on the ability of consumers to 
sue for false claims. Problems arise where one party enters 
into a written agreement on the strength of a representation 
which is later found to be false but which is denied any 
operative effect because of a disclaimer clause in the 
written contract. Courts do not view such clauses with 
great favour and have struggled to circumvent them in 
various ways.9/ 


{t) The judictal response to disclaimer clauses. 
The basic rule of law that one has to overcome is the pro- 
vision that one is bound by a contractual agreement he has 
Signed even if he has not read the document .98 In such 
cases, the doctrine of reasonable notice is of no avail as it 
applies only to situations involving unsigned documents (the 
"ticket" cases) where the respective liabilities of the 
parties must be brought to the notice of the promisee at the 
time.the contract is formed. The principal judicials response 
to disclaimer clauses has been the evolution of the doctrine 
of fundamental breach, developed from an old body of shipping 
law known as deviation. The basis of the original doctrine 
lay in the notion that a disclaimer can only avail a party 
when carrying outsthei contract am ats) essential: respects: 
Thus,. very serious) breaches (those going: to the: rootiof the 
contract) were held to prevent a party from relying on the 
exemption clause and in Karsales (Harrow) Ltd. v. Wallis99 
it was elevated by Lord Denning to the status of a sub- 
Stantive rule of law. However, more recently the House of 
Lords in Suisse Atlantique!0? decided: it. was’ a) nuleyof 
construction only. There are iridications that the Canadian 
courts are more willing to follow the substantive rule of 
law approach101 and English decisions seem to have more 
readily BORE pond the Denning position, some in open defiance 
of Suisse .10 Thus, while lip service tends to be paid to 
Suisse and the test of intention, the courts seem to be 
fairly consistent in arriving at the same decisions they 
would have reached had Suisse never been decided and at 
least in Canada the case may have become a "monumental piece 
of semantic irrelevance", 103 Suisse aside, the basic weak- 
ness of the doctrine of fundamental breach is common to both 
the constructional and doctrinal approach, for in either case 
the courts purports to be working primarily, if not ex- 
clusively, with the document in front of it.104 Either it 
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purports to construe it, or it purports to apply a sub- 
stantive rule of law which automatically invalidates certain 
kinds of exemption clauses. However, in neither case is the 
court able to investigate the real considerations which 
render some exemption clauses objectionable. These necessar- 
ily lie outside the contract and in the relationship of 
parties, the course of negotiations between them and in the 
commercial setting of the transaction. Failure to explore 
these types of issues has led to decisions like Harbutt's 
Plasticine v. Wayne Tank and Pump Co. Ltd.,105 where a 
substantial manufacturing concern operating a &200,000 
factory was able to escape the effects of an exemption 
clause in a contract into which it entered, as far as one 
could tell, with its eyes open. There may have been good 
reasons, in terms of policy, for so holding, but these were 
certainly not articulated by the Court. 


While the judicial motivation underlying the 
doctrine of fundamental breach is clear and commendable, the 
failure of the Courts to articulate a clear rationale for it 
and to frame a doctrine explicitly in terms of this ration- 
ale, has often set them upon a meaningless inquiry, and pro- 


duced quixotic reasoning, and arbitrary decisions. 


(tt) Legislative responses to disclaimer clauses. 


Legislative innovations fall into several broad categories: 


-- A Statutory Prescribed Form of Exemption Clause. 


This is consistent with the norm of freedom of 
contract insofar as legislation simply prescribes the manner 
in which e.g. implied terms as to quality may be excluded by 
the parties. 


An example of such legislation is afforded by s. 5 
of the Australian Hire Purchase Act which enables the implied 
terms as to fitness and merchantability under the Act to be 
excluded in the case of second-hand goods by the agreement 
containing a statement to that effect and an acknowledgement 
by the hirer that the statement was brought to his notice. 
Section 18 of the U.K. Hire Purchase Act contains provisions 
to similar effect and the U.S. Uniform Commercial Code pro- 
ceeds on the same basis. Section 2-316 of the Code states: 


(2) Subject to subsection (3), to exclude or 
modify the implied warranty of merchant- 
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ability or any part of it, the language 
must mention merchantability and in case 

of a writing must be conspicuous, and to 
exclude or modify any implied warranty of 
fitness the exclusion must be by a writing 
and conspicuous. Language to exclude all 
implied warranties of fitness is sufficient 
Lf it States), forrexample, thatyi'Theré mare 
no warranties which extend beyond the des- 
cription on the fact mereoft’. 


(3) Notwithstanding subsection (2) - 


(a) unless the circumstances indicate 
otherwise, all implied warranties are 
excluded. by pexpressi0nsjilake: 4s a Sy 
'with all faults' or other language 
which in common understanding calls the 
buyer's attention to the exclusion of 
warranties and makes plain that there 
is no implied warranty... 


The reasoning underlying provisions of this kind 
1s clear enough. 4f£ the buyer is..to forsake substantial 
rights made available to him under the law, then he ought to 
be made aware of this before agreeing to it. But how 
successful are these provisions, in attaining ‘this,end#r me 
provisions cited above can be complied with by the seller 
including printed form clauses in his standard form contracts. 
Then one is caught in the familiar bind: a buyer almost 
never reads such a contract; if he does, he does not under= 
Stand the technical language involved; if he does under- 
Stand it, it is unlikely that he can have the terms changed. 
The observations are borne out by experience. For example, 
in Australia all hire-purchase agreements in relation to 
second-hand goods invariably include the statutory statement, 
and the hirer in signing the agreement signs the necessary 
acknowledgement which is simply included amongst the terms 
of the contract. Thus the greatest value that this form of 
Statutory exemption clause can have for the consumer is to 
emphasize to him the weakness of his own position. 


-- Disclose or Perish 


This category of statutory provision dealing with 
exemption clauses is also consistent with the norm of freedom 


-223- 


of contract, but instead of requiring the seller clearly to 
tell the buyer of his rights or lack of them, it requires 

_ him to tell the buyer of the fitness of the goods in question, 
| Or (lack oft. ' ‘To the ’extentthat the isélisr aids’ to diss 
close to the buyer the true condition of the goods, to that 

| extent will he be taken to assure their fitness. 

| One of the earliest examples of this form of 

| legisiationm isis). 18(2)) of ‘the::U.K. (Hire Purchase Act. 1965) 

_ This provides that where goods are sold under a hire-purchase 
or conditional sale agreement subject to defects specified in 
| the agreement (whether referred to in the agreement as de- 
fects or by any other description to like effect), and -- 

| 


(a) The agreement contains a provision that 
| the condition referred to in s. 17(2) of 
this Act [i.e., merchantable quality] is 
excluded in relation to those goods in 
respect: of ‘those defects, (and, 


| (b)) Sat as “proved that. before the agreement 
was made those defects, and the pro- 
vision in the agreement so excluding 
that stipulation, were brought to -the 
notice of the hirer or buyer and the 

| effect of that provision was made clear 
to him, the condition shall not be 

: impl ted an “the aereenent an respect of 
| those defects. 


A Similar provision is s. 58 of the Manitoba Consumer 
Protection Act, 1969, which provides that every retail sale 
and hire-purchase of goods, notwithstanding any agreement 

to the contrary, contains "a condition that the goods are 

of merchantable quality, except for such defects as are 
described". Section 58(2) states that for the purposes of 
the foregoing provision, 'it is not necessary to specify 
every defect separately, if the general condition or quality 
of the goods is stated with reasonable accuracy". 


--Invalidating Disclaimer of Rights by Statute. 


Most of the present Canadian leglislation with 
respect to disclaimer clauses is a matter of provincial 
concern. The provinces have enacted various statutes re- 
stricting or outlawing reliance on disclaimer clauses in 
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areas such as the sale of farm machinery, sale of consumer 
goods and conditional sales. Four out of 10 provinces have ¢ 
legislation prohibiting or regulating the use of disclaimer 
clauses in the sale of farm implements.106 All these acts 

imply warranties in favour of the retail buyers and make any 
attempt to contract out, void. Several provinces have en- 

acted provisions in their Consumer Protection Acts or Sale of 
Goods Acts that prohibit the exclusion of statutory war- 

ranties and conditions. Such legislation now exists in 
Saskatchewanl07 with respect to hire-purchase and condi- 

tional sales agreement, in Manitobal98 with respect ito ire- 

tail sales and hire-purchase agreements, in B.C.109 with 

respect to retail sales and in Ontariol 0 with respect to 
consumer sales. | 


Recent provincial trade practices: legislation has 
been severe on the use of disclaimers. The three provincial 
Trade Practices Acts have defined the consumers rights and 
remedies and then simply provided that the provisions of the 
Act apply notwithstanding any agreement to the contrary 111 
and the Australian Trade Practices Act makes void any terms 
which attempt to exclude, restrict or modify the application 
oF the Act oF any right conferred) bythe actor’ the’ liabadity 
Of. (‘the supp fre rs Le 


Each of these acts addresses itself only to dis- 
claimers of the rights created by the Act itself. However, 
amendments earlier proposed to the Combines Investigation 
Act attempted to go further. Section 36(4) of Bill C-2 
Stated: 


For the purposes of this section, 


(a) a warranty or guarantee that limits in 
any respect the liability of the person 
giving it to a standard that is lower 
than the standard that, but for such 
warranty or guarantee, would be imposed 
on him by any law of general application 
in a place in Canada where the warranty 
or guarantee purports to apply, is mis- 
leading in material respect unless that 
fact 1s clearly stated in the warranty 
Or guarantee; 


Section 36(4) attracted several criticisms. 


“Zoe 


Professor Jacob Ziegel in a recent paper!1s concluded that 
s. 36(4) made no serious contribution to the resolution of 
major consumer problems with warranties and disclaimers and 
points out the following weaknesses. In the first place, he 
argued that most warranties would not be caught by this pro- 
vision as they originate with the manufacturer and yet pro- 
vincial sales law is only applicable to the immediate seller 
-- the retailer. Moreover, given the affirmative disclosure 
requirements of the provision, most retailers would forego 
the use of warranties altogether. The most serious objection 
made by Ziegel is that 36(4) misconstrued the existing law 
in that under many provincial sales laws the seller is not 
obliged to offer any warranty and yet under 36(4) if he did, 
he might have been engaging in a deceptive practice. Ap- 
parently in the light of these criticisms, the provision has 
been dropped from the current version of the amendments. 


The most satisfactory approach would seem to in- 
dicate a prohibition on disclaimers of rights and liabilities 
arising under the immediate Act leaving other problems of 
disclaimer clauses to be dealt with in separate legislation 
that can be more precisely attuned to the particular policy 
context. 


The Parol Evidence Rule. 


(t) The common law posttton. A rule of law that 
suStains the negative effect of disclaimer clauses is the 
rule regarding parol or extrinsic evidence which limits 
power of the court to construe a contract according to the 
reasonable expectations of the consumer.114 While it is 
arguable that recent decisions in Canada and England have 
Seriously eroded: the rulel!lS it still exists at least in 
form and unquestionably in part, in an uncertain substance. 
The general rule posits that no evidence will be admitted to 
add'to, vary or contradict the terms of the written agree- 
ment. Thus, strictly speaking the consumer is precluded 
from giving evidence of oral assurances or representations 
unless he can bring himself within the exceptions to the 
rule. Unfortunately, the response of the courts to the rule 
has been to create increasingly extensive exceptions rather 
than specifically to repudiate it. As the rule has been 
formulated in terms of the exceptions, it 1S worth briefly 
examining them. 


In the first place the rule operates only when the 
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written document is intended to be the entire contract. The 
logic of this creates a "self-evident tautology", 116 Thus, 
the "'rule'' comes to this: when the writing is the whole 
contract, the parties are bound by it and parol evidence is 
excluded; when it is not, evidence of other terms may be 
admitted.117 The question then becomes one of the parties' 
intention. There is still a strong presumption that a con- 
tract in writing’ is) complete but it is/never morel-tianr a 
presumption. Thus, clearly parol evidence can be admitted 
to add to the written terms of the written agreement in 
proper circumstances. The most common method of ensuring 
admissibility: isto establish the: exis tenes “oie Collateral 
contract that would maintain the sanctity of the main con- 
tract. Bothstindleyent Lacey!18 and Byers v. McMillan119 
establish this? proposvtaon, However, bothilimit ats effect 
to the extent that: the) oral representation must! besaraist ines 
collateral agreement which could be made independently with- 


out writing and is not inconsistent with or contradictory to 


the main agreement .120 


In'fact, while the collateral’ contract device isa 
useful tool for mitigating’ the harshness: of: doctrine, because 
it was developed as an exception- to the parol evidence guile 
the. réesult*has been the continued existence or’ the tradrticns 
al form of the rule coupled. with’ theislow demase ofl its force 


Such! dst the -strenethvor tradienone that COurts are 
often: prepareds tol so) tol grear) lensthst te ting consest ency 
between the collateral and main contract where flatly none 
exists. This was the situation in Francis v. Trans Canada 
Sales,!2! where the court implicitly re-defined) the? test 
of consistency to avoid conflict with the parol evidence 
rule. In this’ case,’ Francis entered into an) agreement! for 
the purchase of a trailer with the appellant company. On 
the strength of certain oral representations made by the 
company's agent to ‘the effect that the’ trailer carried wath 
it a warranty, as for a new trailer, for one year's full 
coverage, Francis: purchased the’ traiker.’ Thefact of these 
oral representations was not at issue; it was agreed that 
the plaintiff had asked for the warranty in writing but it 
had never been provided. On the back of the standard form 
document comprising the contract were a set of terms and 


conditions including a so-called "exclusionary" condition, 
Stating: 


Purchaser acknowledges that the agreement 


| 
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constitutes the entire contract and that there 
are no representations warranties or conditions, 
expressed or implied, statutory or otherwise, 
other than contained herein. Without limiting 
the generality of the foregoing, purchaser 
agrees that there is no warranty as to the 
"Year Model" even if stated herein.122 


In holding that the appellant company could not rely on this 
exclusionary clause, the court found that the prior oral re- 
presentation made by the agent constituted a binding col- 
lateral contract, the consideration for which was the 
entering into of the main contract. In this case the test 
of consistency was the court's assumptions about the under- 
Standing of ‘the ordinary ‘person. »In°fact) under the guise 
of developing a test of consistency, the court was stating 
that the knowledge and understanding of the contract by the 
parties is the decisive factor -- almost an extension of the 
eoctrinenof creasonableinotices(sIn dffirming {its positions 
the court relied heavily on Eisler v. Canadian Fairbanks 

Co. , 125 a Similar case on the facts which reviewed the law 
relating to exclusion clauses and the implications for the 
parol Vevidencearile?OUlnsthis caséy thefcourtvextended the 
seneralClegal™principlé thatvan®exclusion chaise twill be 
construed very strictly against the person relying on it, 124 
an holding tthat: 


To exclude a representation from the operation 
of the contract, it seems that express language 
to that effect must be used, and that a general 
negativing of conditions other than those ex- 
pressedaisinot sufficient .149 


Moreover, the Court in Eisler went further in stating: 


The language of the written agreement must be 
sufficiently clear that the average man entering 
into such contracts would know, if he gave it 
reasonable consideration, that he was debarring 
himself from relying upon the representation. 
The words used must not be reasonably capable 

of another meaning consistent with the retention 
of his legal rights.126 


It would now appear to be part of the law of con- 
tract that if a party is faced with a printed contract he 
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does not understand and a verbal warranty or representation 
he does understand and relies on it to his detriment, the 
court will allow the oral promise to stand. 


To try to bring this reasoning within the scope of 
the parol evidence rule is a contrived exercise. The con- 
clusion of the court: in Francis, for .example;,is°that the 
parol evidence rule is not contravened because the two 
clauses are not inconsistent; the reason they are not in- 
consistent is that the ordinary man would not understand them 
to be inconsistent. However, other recent decisions appear 
to ignore the problem of inconsistency and concentrate on 
the importance of the oral representation. 


In Curtis v. Chemical and Dyeing Co. Ltd.!47 it 
was held that a contracting party cannot rely on an exemption 
clause if he has induced the other to accept it by mis- 
representation. Thus, while one is bound by one's signature 
except. in| cases;of.fraud jor misrepresentationsethe coure 
appears to have taken a very liberal view of what amounts to 
misnepresentatzona: Denning bed. astateds 


Any behaviour by words or conduct is sufficient 
toybe,a,misrepresentationprt itaisesuchfasato 
mislead the other party about the existence or 
extent Of the exemption, 


For example, the mere failure to draw attention to the 
existence of such a clause may in some cases amount to mis- 
representation. 


This concept. of thes precedencerotsoralarepre- 
sentations was taken even further in Mendelssohn v. Normand 
where it was held that if an oral promise or representation 
has. a decisive influence on the formation of the transaction 
if it induces the other party to enter into the contract-it 
would be unjust to allow the maker to go back on it.129 The 
effect of Mendelssohn may be to establish the principle that 
an oral promise inducing one party to contract will always 
take precedence over a written or printed condition. 


At least one case has flatly rejected the parol 
evidence rule. In City of Westminister Properties)Ltd. v. 
Mudd , 130 it was held that a verbal assurance in direct 
contradiction to the terms of a lease signed with full under- 
standing of its contents by both parties was a collateral 
contract and prevailed over the lease. 
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Thus, given the disfavour with which the rule is 
viewed and the judicial strategies used to circumvent it, 
the continued existence of the parol evidence rule is a 
curious anomaly which still carries the potential for in- 
justice as it is still liable to be taken seriously by some 
courts in verbal representation situations.151 In most 
consumer cases not to admit parol evidence is likely to 
cause injustice and in cases where it is excluded and the 
justification for its exclusion is given as the parol 
evidence/ ruléj;iitois mores likelyothat at issanfaiiure! ofthe 
evidence to disclose a sufficiently binding oral contract 
that is the cause of the exclusion and not the rule itself. 


In spite of the apparent sweep of Mudd, as 
Professor Waddams points out the parol evidence rule may 
have its place where two equal parties have freely and care- 
fully drafted a written document but it is not appropriate 
to a situation of a standard printed form where it is a 
fiction that the parties intend the writing to prevail over 
what has been said. In Waddams' view, the rule might well 
be restated as follows: 


The signer is bound by the terms of the 
document if, and only if, the other party 
believes or has reasonable grounds to 
believe that those terms truly express the 
stpner’s intention 132 


So formulated, the principle would preserve the role of 
Signed documents as a means of protecting reasonable expec- 
tations but it would not allow a party to rely on a document 
which he knows contradicts the reasonable expectations of 
Chewothers party: 


The point of this discussion of the parol evidence 
rule is as follows. Advertisements are by their nature oral 
or written representations concerning a product or service 
made with the intention of inducing a contract. Unless ex- 
pressly included in the contract -- a raré occurrence -- 
under a strict construction of the agreement these repre- 
sentations will be excluded. However, the trend evidenced 
in the previous discussion is to bring the representations 
within the agreement through the collateral contract device 
or to recognize that such claims take precedence over the 
written terms so that the normal remedies available for 
breach of contract or misrepresentation become available. 
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(ti) The statutory response to the parol evidence 
rule. As shown in the discussion of the common law, the 
trend in the courts is to limit the scope of the parol ev- 
idence rule by creating substantial exceptions to it. The 
rule has no place in the consumer marketplace where commonly 
reliance is placed not upon the terms of a printed form con- 
tract but upon the representations, oral or otherwise, which 
induce the making of the contract.153 The need to formal- 
ize the massive erosion of the parol evidence rule has been 
explicitly recognized in two of the three provincial Trade 
Practices Acts. 


Section 2yr ofthe Be Cav rade: Practices Act and 
section 4(7) of the Ontario Business Practices Act explicitly 
abolish the rule with respect to consumer transactions 
covered by the Act. Alberta has not implemented a similar 
provision though it is implicit from the definition of un- 
fair practices in s.4(1)(d) that parol evidence is admissible: 
sinilarly, \it°aiseimplicitsine thesprohibitoryinaturcwGr the 
amendments to the Combines Investigation Act that the consumer 
who suffers damage as a result of conduct contrary to the Act 
is not to be limited by the parol evidence rule when bringing 
a civil sult) underesing1s lori The Austwalwansi(radesPractices 
Act is framed in a similar way in that contravention of the 
Act gives a Ticht tovcivil actmoneandathesotiencessin tain 
are framed in such a way that the parol evidence rule is 
ITTe llevan, 


ftoissarguables that! the treatment ofPthesparoi 
evidence rule in some of the provincial Trade Practices Act 
is untidy. For example, in The B.C. Trade Practices Act, the 
elimination of the effect of the parol evidence rule is 
covered in three separate ways. First, deceptive practices 
are defined as "representations". Thus, if a supplier mis+ 
represents a product or service in a respect covered by the 
Act, itsraswdeemed: ay.contravention\!* Whether!aiti isioralsor 
written: invirrelevant; »Secondlyy .s.21) (a)nofithe® Bic.) act 
specifically defines a deceptive act or practice as including 
an "oral" representation leaving no doubt that parol evidence 
must be included. Finally, s.27 abolishes the rule with 
respect to the Act. The specific abolition of the parol 
evidence rule by statute is over-kill in the sense that oral 
representations on which the consumer relies are covered al- 
ready. However, in another sense, it is useful to provide 
specifically that parol and extrinsic evidence is admissible 
to permit evidence of surrounding circumstances relevant to 
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deceptive and particularly unconscionable practices to be 
reviewed. 


In the light of the unsettled state of the common 
law on the parol evidence rule, it is submitted that Trade 
Practices legislation must address the problem of the ad- 
missibility of parol evidence by declaring that no rule of 
law that attempts to restrict the admissibility of parol or 
extrinsic evidence applies to proceedings under the Act. 


Theslboetranerof Py riviity« 


(t) The common law positton. The doctrine of 
privity, as developed by the law of contract, insists that 
parties be in direct contractual relationship before 1li- 
ability vTarisesfors breach of conmracty oitviscaupanticuilariy 
unfortunate doctrine in light of the realities of the modern 
marketing milieu. The manufacturer tends to play the crucial 
marketing role in that it is he who is often responsible for 
placing the goods in the stream of commerce, creating public 
demand by extensive advertising and yet on a strict appli- 
cation of the doctrine of privity may not be legally re- 
sponsible to the ultimate consumer for false claims he makes 
about his products. 


Thus, as against the manufacturer, the consumer is 
in a less enviable position than as against the seller with 
whom he has a contractual relationship. 


--The Manufacturer's Liability in Tort. 


Tonteknowseno, conceptmofsprivaty ee The: closest 
doctrine to the contractual doctrine of privity is the 
"neighbour" principle laid down in Donaghue v. Stevenson!34 
in which the test of a relationship sufficient to give rise 
to liability is the foreseeability of risk. However, except 
in cases of negligent non-disclosure and negligent mis- 
representation, already canvassed, the tortious principles 
do not generally extend to economic loss but only to loss 
Occasioned by personal injury or physical property damage. 
The personal injuries cases recognize the logic of the 
marketplace as expressed above in viewing the middleman or 
the dealer as simply a conduit for the manufacturer who must 
be held ultimately responsible for the goods he places in 
the commercial marketplace. Thus in tort, a negligent manu- 
facturer will be held responsible for a defective product in 
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spite of the absence of privity simply on the basis that it 
is reasonably foreseeable that the defective article will 
reach the consumer. Since Hedley Byrne a party responsible 
for a negligent misrepresentation may be liable for the 
ensuing loss despite the lack of any contract simply on the 
basis that reliance was reasonably placed upon the 
representation. 


=<: The: Manufacturer's» liabil ityrin Contract. 


Though it may be not only reasonably foreseeable 
but intended that a false claim will be relied upon by the 
ultimate consumer, the loss occasioned by the claim may not 
be actionable in contract because of the doctrine of privity. 
However, the courts have moved towards mitigating the effects 
of the privity doctrine through)thecusesof¢the collateral 
warranty device. The leading case proceeding on this: basis 
is the famous case of Carlill v. Carbolic Smoke Ball Co.156 
The defendant, the manufacturer of a medical preparation, 
published an advertisement in the daily papers extolling the 
virtuesiof its*Smoke/balls as..a protection againstrantluenzae 
The advertisement offered £100 to anyone who after buying a 
smokeball and using it as directed contracted influenza. 

The advertisement stated that a sum of 5100 had been depos- 
ited with a bank as a measure of the advertiser's good 
faith. Miss Carlill, the plaintiff, purchased a smoke-ball 
from her local pharmacist on the strength of these claims 
but after using it contracted influenza. She sued for §100 
and the Court of Appeal unanimously found in her favour. 
They were untroubled by the arguments that this was a mere 
puff that ought not to be taken seriously and that the 
contract of sale and purchase was with the pharmacist. 
Bowen L.J. said: 


In order to arrive at a right conclusion we 
must read this advertisement in its plain 
meaning, as the public would understand it. 

It was intended to be issued to the public 

and to be read by the public. How would an 
ordinary person reading this document construe 
it? It was intended unquestionably to have 
some effect and I think that the effect which 
it was intended to have, was to make people 
use the smoke-ball, because the suggestions 
and allegations which it contains are directed 
immediately to the use of the smoke-ball as 
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distinct from the’ purchase of it. It did 
not allow that the smoke-ball was to be 
purchased from the defendents directly, or 
even from agents of theirs directly. The 
intention was that the circulation of the 
smoke-ball should be promoted and that the 
use of it should be increased 


But it was said there was no check on the 
part of the persons who issued the advertise- 
ment, and that it would be an insensate thing 
to promise 6100 to a person who used the 
smoke-ball unless you could check or super- 
intend his manner of using it. The answer 

to that argument seems to me to be that if 

a person chooses to make extravagant promises 
of this kind he probably does so because it 
pays him to make them, and if he has made 
them, the extravagance of the promise is no 
reason in law why he should not be bound by 
them 


[The advertisement] is an offer to become 
liable to anyone who, before it is retracted, 
performs the condition, and although the offer 
is made to the world, the contract is made 
with a limited portion of the public who come 
forward and perform the condition on the faith 
Of the, advertisement 7 


For 1893, and the supposed hey-day of laissez- 
faire and caveat emptor, these are strong views indeed. 


The real impact of the decision, of course, lies 
in the possibilities it suggests for circumventing privity 
considerations .158 Today, we would analyze the case in 
terms of collateral contract. With the steady growth of this 
latter doctrine in many common law jurisdictions in recent 
years, and with the possibilities carried by it in relation 
to misleading advertising so well dramatized in Carlill's 
case, it is a minor mystery why so little attempt has been 
made to exploit the concept in the misleading advertising 
field in the Anglo-Canadian common law. All law students 
for decades have been taught Carlill's case, yet when one 
searches for what has been done with collateral contract in 
this context one searches almost in vain. 
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However, it is now clear that a manufacturer will 
be liable for breach of an express warranty if the warranty 
is intended to induce the customer to order the manufac- 
turer's product from another person. The leading case is 
Shankian, Prertitds war decal Products, 139 in which the 
plaintiffs owners: Offa iper5 on ithe) faith om thepnepre— 
sentations of the defendant paint company, entered into a 
contract with the contractors to have the pier painted with 
the defendant's product. In the course of his judgment 
McNaix Jaeistated: 


If, as is elementary, the consideration for 
the warranty in the usual case is the entering 
into of the main contract in relation to which 
the warranty is given, I see no reason why 
there: mayenot be cancenforceab Le warnanty 
between A and B supported by the consideration 
thateB--should"cause C sto enter intojial contract 
with Aior=ithat: By should-do «some <other actaton 
thembenc EuttoieAe 


A leading Canadian case on this point as {racers 
Hrnance: Corpse: adie. Haley, 140 where the plaintiff 
succeeded in his action against Ford Motor Company for breach 
of warranty, . Invthiswcase; Johnson; “b-Aw we foundwimathe 
circumstances that the manufacturer was the seller. He 
stated: 


Where, as here ia purchasen eoesvto: a)maniir 
facturer, makes known the purpose for which 
he required the equipment, is told the 
specific pieces of equipment shown to him 
would do the required job, then notwith- 
Standing who may be the parties to the 
ultimate agreement of sale, the manu- 
facturer 1S, in my opinion the seller within 
The Sale of Goods Act.141 


While Johnson J.A., found it unnecessary to find a collateral 
warranty he appeared willing to apply the doctrine had it 
been necessary to do so, citing as authority the judgment of 
Lord Moulton in Heilbut Symons Co. v. Buckleton:!42 


It is evident both on principle and on 
authority that there may be a contract the 
consideration for which is the making of 
some other contract .143 


at oe 


In a case which promises to become something of a 
cause célébre, Ranger v. Herbert A. Watts (Quebec) Ltd. and 
Peter Jackson Ltd.,!44 Haines J.', Of the Ontario daen coure 
held a tobacco manufacturer liable to a consumer for breach 
of contract arising out of the purchase of a packet of 
cigarettes of a brand which had been the subject of an ad- 
vertising promotion. Advertisements by Peter Jackson Ltd. 
claimed that purchasers of their cigarettes who found inside 
the packet a certificate of a stated denomination thereby 
won the stated amount of money. The plaintiff purchased a 
packet of the defendant's cigarettes containing a $10,000 
cash certificate from a local shop. The certificate stated 
that a skill-testing question had to be answered in order to 
quality for’ the prize. ~The plaintiff posted off the ‘coupon 
es directed and one evening received a telephone ‘call froma 
representative of the defendants who required that a math- 
ematical problem be solved over the telephone. The plaintiff 
was without his glasses and his wife was deaf, and in the 
general confusion, the plaintiff failed to answer the question 
COrrec tivd 


The case was complicated by the fact that a skill- 
testing question seemed necessary to take the scheme outside 
Cheqsorveryoproviisi ons; i(6c:179) of the, Criaminaid Codes fi The 
court appeared prepared to accept the view that the contract 
was constituted by ani offer by the defendants an’ithe formser 
pe casmiicertificate: which was accepted by) the: plaintafr am 
posting it off and agreeing to comply with its conditions. 
However, the court was prepared to read into the contract so 
constituted an implied term both that the skill-testing 
question be fair in substance and that the test be ‘conducted 
fairly in the circumstances. The latter requirement had not 
been, satisfied) and’ breach’ of it» entitled the plaintiff to 
recover by way of damages his prize of $10,000. The fore- 
going analysis of the transaction does not entirely square 
with the judge's findings of fact. The judge found that 
Peter Jackson Tobacco Ltd. through their advertising led the 
public to believe that a purchaser of their cigarettes upon 
finding a certificate would without more than presenting the 
certificate receive the cash award.149 On this analysis, 
the contract with the manufacturers, as in Carlill's case, 
should have been constituted the moment the purchase was 
made. The conditions on the certificate should have been 
irrelevant. The defendants should not have been able to 
require any test at all. The only explanation for this in- 
consistency in the decision would seem to be that, on the 
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latter view of the contract, problems of illegality might 
then have arisen under the Criminal Code. 


It is instructive to turn for a moment to the U.S. 
experience to see how U.S. jurisdictions have utilized the 
same basic doctrinal tools presently possessed by Anglo- 
Canadian common law of collateral contract and the tort of 
negligence (aided often by the maxim res ipsa loquitur), in 
order to provide effective private law remedies for manu- 
facturers' misleading advertisements. It is now widely 
recognized that a consumer has a right to sue a manufacturer 
for breach of express claims made in advertising material, 
despite lack of privity. Here the action is an action for 
breach of an express warranty. 


One of the earlies cases so holding was Baxter v. 
Ford Motor Co.,146 where the plaintiff lost an eye when a 
Stone from a passing car broke the windshield of one of the 
defendant's cars that the plaintiff had purchased from a 
dealer, ‘The manufacturer"’s advertisement had described) tic 
glass as shatterproof... Ine court, iter positing, cur v1 
vast transformation that had in recent years occurred in 
merchandizing methods in the consumer marketplace, and the 
heavy reliance by manufacturers on sophisticated advertising 
techniques in! order to promote ultimate Sales, (held thes Ford 
Motor’ Go. diable for breach of? its advertising iclain.7 wigs 
structive! expositions) off thissdecisions aretto: ber foundenn 
two later cases now regarded as seminal: Randy Knitwear Inc. 
v. American Cyanamid,14’ where Baxter's case was applied to 
a manufacturer's labels on a fabric falsely stating it to be 
shrinkproof, and Rogers v. Toni Home Permanent Co. ,148 where 
it was applied to manufacturer's advertisements and labels 


describing (falsely) a home permanent wave to be "safe and 
harmless". 


The problem of privity is a problem related to 
fundamental notions of consideration. It is justified 
primarily on the basis that a stranger to a contract derives 
no consideration from it and is therefore not subject to any 
liabilities*under it: If thissis the’ sole justification, 
then it is clearly without meaning in a consumer context 
where the consideration moving to and from the manufacturer 
is obvious. In these circumstances the collateral contract 
device seems to be the obvious approach within contract law 
to deal with the false claims of a manufacturer. However, 
there are other recognized exceptions to the doctrine of 
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privity which may be invoked. 


Agency is one of these exceptions. In cases where 
the manufacturer exercises close control over the distributor, 
as 1s the case in many dealership and franchise arrangements, 
it would seem possible to find the necessary agency relation- 
ship present. The problem with using agency as a device to 
circumvent privity is the difficulty often of satisfying 
conventional agency requirements.149 However, a recent 
New Zealand case would seem to extend the concept of agency 
where -theireabities, of ithe situation, dictate sith, «lm NwZ 
Shipping Co. v. Satterwaite,150 the issue concerned the 
question of whether the defendant stevedores who had been 
negligent in off-loading the plaintiff's cargo could claim 
protection of the contract between the plaintiff cargo-owner 
and the carrier. The court held that they could claim this 
protection, Relying on Carlill, the. court. determined that 
the bill of lading brought into existence a bargain, ini- 
tially unilateral but capable of becoming mutual between the 
plaintiff cargo-owner and defendants made through the carrier 
as agent when the defendants performed the services demanded 
(i.e. discharged the goods). 


--The Common Law Responses to Related "Third 
Party” “Abuses: 


The discussion above focused on the problems posed 
by the absence of privity between a consumer and manufacturer. 
A related consumer problem occurs in the assignment of con- 
tracts and obligations. At common law an assignee of a 
contract is held to take "subject to equities" - i.e. subject _ 
to whatever obligations exist between the assignee and the 
original contractor. However, two related devices came to be 
commonly used to eliminate this contractual nexus. In order 
to assure that the assignee had a clear claim against the 
consumer and to avoid involvement in a consumer/supplier 
dispute, it became common practice to include within the 
- original contract a "'cut-off" clause by which the consumer 
_ undertook not to assert claims against the assignor against 
an assignee, and also to require the consumer to sign a 
promissory note, negotiated by the original seller to another 
party, usually a finance company, who would claim holder in 
due course status. Thus in many situations, the dealer may 
have misrepresented the product, it may have been defective 
or even non-existent and yet if the consumer had signed a 
contract with a cut-off clause or signed a promissory note 
he would still be liable to pay for the goods. Faced with 


-2358- 


these practices, the courts reacted forcefully to’ retrieve 
the consumer's position. 


For “example, in Federal ‘Discount*Corp (ltd > v¢ 
St. Pierre and St. Pierre , 192 Kelly Ji héld, thet in .some 
circumstances the finance company and the dealer may have 
a relationship so close and intimate that they may be con- 
sidered as engaged in one enterprise with the result that 
the finance company cannot be considered to be a holder in 
due course and thus must take subject to equities. Kelly J. 
looked at the development of the sales law and stated that 
"in the course of this development an attempt has been made 
to project into the field of household law the law merchant 
originally developed for dealings between merchants. The 
fiction has been permitted to flourish that the finance 
company is a foreign and independent agent "195 


The courts clearly welcomed this initiative and 
Kelly J." decision did not’so unrioticed. -/In ,a Series “of 
cases,!54 the concept of the unity of interest between ‘the 
seller and finance company was recognized and used to avoid 
the "holder in due course" \devyice, in, order 0, re-eSta0 1 rsh 
the consumer equities. .In Beneficial Findnce sw. Kuligl»s9 
these judicial developments were rationalized in a thought- 
ful judgment by Matheson Co. Ct. J. in which. he identified 
the economic milieu in which a consumer transaction often 
takes place. Quoting Kelly J's conclusion concerning the 
finance company's status in today's marketplace, Matheson 
COs. CRE Pea Caes ; 


juridic recognition of: this sociological 
fact is of paramount importance. For some 
time the economist has cast doubt upon the 
presumption of consumer sovereignty in the 
modern market economy. I take notice of the 
widely popularized conclusion of Professor 
John Kenneth Galbraith relating to the 
management of specific demand, of his 
"Revised Sequence" which challenges the 
classic economic thesis respecting the 
unidirectional flow of instruction from 
consumer to market to producer. Galbraith 
has said: "We have seen that this sequence 
does not hold." 


One cannot preside in Court without appreciating 


trea 


the degree of collaboration obtaining 
between dealer and credit company in 
relation to the purchase of certain 
cavegories of product; .in' Galbraith!s 
words, the degree of "management of 
specific demand", 156 


(it) The statutory response to the doctrine of 
privity. As was pointed out in the previous section, 
while mechanisms exist to circumvent the doctrine of privity, 
only recently have these mechanisms been at all extensively 
used bythe courts.’ Thus, certainly ‘in form’ and possibly 
in substance, the lack of a contractual nexus between the 
consumer and the representor may prove to be a formidable 
legal barrier. 


Until recently, ‘legislative responses to problems 
of privity have been very limited. For example, early in 
the century in Canada, the Western provinces adopted re- 
medial legislation with respect to farm implements.1°/7 All 
the acts imply various warranties in favour of the retail 
buyer of the farm equipment and all provide that the manu- 
factureras wellivas the deaker 1s, liable sso perform these 
warranties and that in the event of a breach the consumer 
May maintain an action against the manufacturer, distributor 
or vendor or all of them. More comprehensive remedial 
legislation may soon be enacted in Ontario. The Ontario Law 


Reform Commission in its Report on Consumer Warranties and 
Guarantees in The Sale of Goods,158 recommended that the 


Goctrine of privity of ‘contract’ be abolished an claims by a 


consumer buyer against the manufacturer and that there should 
be statutory rules in the proposed Act holding a manufacturer 
civilly liable for breach of both express and implied war- 
ranties. 


It is submitted that legislation in the trade 
practice area must effectively address the privity problem 
as neither the present remedies in tort or the collateral 
contract device provide an adequate solution to the problems 
posed by either vertical or horizontal privity. The inter- 
connected nature of the modern marketing and distribution 
processes dictate an obvious solution, a solution based on 
the concept of reliance. This would mean the abolition of 
the need for a contractual nexus and the recognition of a 
wider reliance nexus on which to base liability. In effect, 
this would incorporate the tortious ''neighbour principle" 
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into consumer legislation. Provincial trade practices legi- 
slation has gone far in applying this approach and in see 
SO ape horizontal and vertical privity. Both B.C.199 
and Albertal60 have extended the remedies available to 
classes of consumer by the definition of "consumer". While 
the common law generally will not protect a guarantor or a 
donee of a consumer who has received defective goods and who 
himself may have a claim for misrepresentation or breach of 
contract, the B.C. and Alberta Acts have specifically de- 
fined ''consumer" to include a guarantor or donee thus solving 
the problem of horizontal privity though the guarantor or 
donee will presumably still have to prove reliance on the 
misrepresentation by the original representee in order to 
claim damages himself. The Ontario Act has no similar pro- 
vision with respect to horizontal privity. Again B.C., 
expressly, and Alberta impliedly, have abolished vertical 
privity with respect to consumer representations as have the 
amendments to the Combines Investigation Act. B.C. has de- 
fined a. "supplier" as).a person whoysolicits;offers,.ad- 
vertises or promotes the disposition or supply of the subject 
of a consumer transaction "whether or not any privity of 
contract exists between the person and the consumer, and in- 
cludes the successor,.to, and the assignee.of.any rightor 
obligations of the supplier'.161 Alberta defines "supplier" 
sO aS to include a manufacturer or distributor or a person 
who "solicits, advertises or otherwise promotes the use, 
purchase or acquisition in any manner of goods or services 
that are the subject of a consumer transaction" or "person 
who receives or is entitled to receive all or part of the 
consideration paid or payable under a consumer transaction, 
whether as a pao thereto, or as an assignee or otherwise 

_11 16 Again, the Ontario Act is noticeably defi- 
cient in not addressing explicitly the issue of vertical 
privity. The shortcomings of the Ontario Act are basically 
the lack of clarity. Prohibitions have been enacted against 
a deceptive or unconscionable "consumer representation", 
rather narrowly defined as "a statement, offer, request or 
proposal (i) made respecting or with a view to the supply of 
goods or services, or both to a consumer, or (ii) made with 
the purpose of or with a view to receiving consideration for 
goods or services, or both, supplied or purporting to be 
Supplied to a consumer" , 163 While it is arguable that a 
manufacturer or distributor effectively "supplies" the 
consumer and receives consideration for the effort, the 
actual mechanics of the manufacturer, distributor, retailer 
relationship may preclude that finding. 
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Australia's solution is to simply by-pass the 
privity question by making it an offence for a corporation 
to engage in conduct which is misleading or deceptive and 
to give a civil right of action to a person who suffers loss 
by an act in contravention of the statute.164 


The amendments 'to the Combines Investigation Act 
dispose of privity in s. 36(1) which prohibits false or 
misleading representations made by a person "for the purpose 
of promoting, directly or indirectly, the supply or use of a 
product”: 


--Legislative Reactions to Assignment 


While the courts were developing principles to 
mitigate other third party abuses such as cut-off clauses 
and promissory notes, parliament stepped in to codify devel- 
opments in the latter respect in an amendment to the Bill of 


Exchanges Act. Section 191 of the Act now makes a holder of 


a negotiable instrument subject to equities in a consumer 
pulcnase yin the only reported. case under the new ‘énactinentr, 
the court held that s. 191 applied to the transaction and 

the finance company was subject to _the defences available to 
the consumer against the seller.165 Moreover, the court 
nein’ that in the absence’ of ‘s°°191 it ‘would have found ‘on “the 
facts a sufficiently intimate relationship that ‘the finance 
company could not claim the status of holder in due course. 


Most Canadian provinces have now passed complemen- 
tary consumer protection in legislation outlawing cut-off 
clauses and, subject to certain qualifications, subjecting 
assignees to claims available to the consumer against the 
original contractor. 166 


Two of the three provincial trade practices acts 
have abolished the possibilities of similar abuse in this 
context. Both Albertal67 and B.c.168 have defined 
"supplier" to include the successor to or assignee of any 
right or obligations of the original supplier, thus making 
the assignee subject to the same liabilities as the original 
contractor. 


Ontario has specifically determined the liabilities 
of assignees within the legislation. By s. 4(4) of the 
Business Practices Act the liability of an assignee of an 
agreement under which damages are being claimed is limited 
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to the amount paid to the assignee under the agreement. 169 
Thus, in B.C. and Alberta, as no limitation is placed upon 
the liabilities of assignees, an assignee may find himself 
liable to the consumer for an amount greater than he re- 
ceived under the assignment. We believe that the Ontario 
provision represents a fair balancing of both parties’ 
INTETES ES. 


Unconscionability And Related Doctrines 


The Common Law Position. The judicial developments 
evidenced above in the courts' attempts to police the 
activities of sellers and manufacturers in consumer trans- 
actions must in the’ final analysys be seen. as predicated 
upon some judicial concern for fair dealing. Underlying the 
decisions themselves is a basic notion that the courts should 
use whatever legal mechanisms are available to them to right 
the wrongs perpetrated upon a weaker party by a stronger. 
Many of the developments cited in the above discussion show, 
at. leasti,in, part; the courts’ concern’ that.a certain momen 
of .cood faith be evidenced in, any wteansagtion.s. Doctrmes 
such as fundamental breach, which,1s5 *closely welated to 
unconscionability, and which is based primarily on the need 
to maintain a reasonable equivalence of consideration, 
negligent..misrepresentation based on’) the concept of nKeliance 
and the doctrine of mistake; reflect the concern that a 
bargain should be based on some measure of equality. 


Recently the) courts have,eone further sinespecifi- 
cally addressing themselves to the problems of inequality in 
bargaining power through revitalization of the general equit- 
able jurisdiction of unconscionability. 


Unfair bargains are not a recent phenomenon and 
courts have often been faced with unconscionable transactions 
which do not violate any specific legal precept. Both the 
common law and equity developed various doctrines to deal 
with the unfair bargain. 


(t) Contracts "void" for illegality. The category 
of contracts "void" for illegality has been one response to 
this Situationy “Preitel!/” iets /22 types of illegal con- 
tracts, none of which relates directly to the problems of 
inequality of bargaining power the consumer faces in the 
modern marketplace. It is arguable that the doctrine of 
public policy (which accounts for 15 of Treitel's 22 illegal 
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contracts) could provide ample scope as its flexibility has 
been recognized judicially. However, for the most part the 
courts have tended to regard the categories of illegality 

as closed. While long ago Lord Halsbury denied that the 
courts could "invent a new kind of public policy",1!/1 the 
Canadian poograe is not quite as dogmatic. In In Re 
Millar,1/ the Supreme Court of Canada, reflecting on the 
jurisdiction of the court to develop a new head of public 
policy, decided that two conditions have to be met to justify 
the use of public policy as the basis of a decision: (1) the 
mterest or safety of the State or the economic or social 
well-being of the State or the people as a whole must be at 
Stake; and (2) harm to the public must be substantially 
incontestable. While this is still a fairly severe test to 
be met, it is not without potential for development in clear 
cases of unconscionable transactions and widespread use of 
unfair business practices.!/5 


Pecent ive thenhousesof: Lordstused' the! conceprsor 
pubiicypolsey to! vordwai contract ansaijclear’ casejof iunt 
conscronabi lity, In. Ai) Schroeder: Music) Publishing+Co},.v. 
Macauay,!74 a young songwriter entered into an agreement 
with a firm of music publishers whereby the publishers en- 
gaged his exclusive services for five years, held full copy- 
right to all songs and had full rights of termination and 
assignment with no corresponding obligations on their part 
to perform any services for the songwriter if they chose not 
to do so, and no corresponding rights in the songwriter for 
termination of the contract. In holding the contract void 
against public policy, the court introduced the notion of 
inequality of bargaining power and drew a distinction between 
parties bargaining on equal terms and contracts dictated by 
the party in a superior bargaining position. In the first 
case, it is presumed the terms are fair and reasonable. In 
the latter case, there is no such presumption and the court 
has the discretion to examine all the circumstances to judge 
mee the terms. are fair.) / Thus; in Sthroeder,, the: House .wor 
Lords found the terms to be so unfair as to justify holding 
the contract void against public policy. Lord Diplock, in 
particular, noted the policy of the courts in refusing to 
uphold unconscionable contracts. He stated: 


It is, in my view, salutary to acknowledge 
that in refusing to enforce provisions of 
a contract whereby one party agrees for the 
benefit of the other party to exploit or to 
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refrain from exploiting his own-earning 
power, the public policy which the court 
is implementing is not some 19th century 
economic theory about the benefit to the 
general public of freedom of trade, but 
the protection of those whose bargaining 
power is weak against being forced by 
those whose bargaining power 1s stronger 
to enter into bargains that are un- 
conscionable. 


He noted that the question to be answered in the situation 
before the court was simply "was the bargain fair?", in- 
dicating that the courts are now willing in some cases to 
ignore conventional contract strictures against any concern 
with adequacy of consideration and determine whether there 
has been a fair exchange of values. 


(it) The law of duress and undue tnfluence. The 
common law category of duress and the equitable rules of 
undue influence reflect the notion of the voidability of 
unconscionable transactions but both are historically limited 
doctrines which with isolated exceptions have been applied 
conservatively by the courts.!76 Duress is thought to be 
limited to "actual. or’ threatened physical’violence! to or 
unlawful constraint of the person of the contracting party".177 
Equity has enlarged the scope of duress through the doctrine 
of undue influence but not so as to open significantly the 
category to consumer complaints of economic or psychological 
coercion, } 


--Undue Influence 


The equitable concept of undue influence rests on 


the principle laid down by Lord Chelmsford in Tate v. 
Williamson: 


Wherever the persons stand in such a 
relationship that, while it continues, 
confidence is necessarily reposed by one, 
and the influence which naturally grows 
out of that confidence is possessed by 
the other, and this confidence is abused, 
or the influence is exerted to obtain an 
advantage at the expense of the confiding 
party, the person so availing himself of 
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his position will not be permitted to 

retain the advantage although the transaction 
could not have been impeached if no such 
confidential relation had existed.1/ 


While the concept appears broadly based, it has 
generally only been invoked in familial or similar relation- 
ships. 


In Lancashire Loan Ltd. v. Black,!890 a daughter, 
without benefit of independent advice signed a series of 
promissory notes to cover her mother's rather extravagant 
spending habits. The transaction was set aside on the basis 
of undue influence coupled with inability to understand the 
consequences of her actions. In Allcard v. Skinner,1!8! a 
nun, who had under the rules of the convent disposed of her 
property by giving it to her sister superior would have 
succeeded in pleading undue influence had she taken action 
quickly enough for recovery of her property. ~- More recently 
in Lloyds Bank v. Bundy,!82 discussed later, and in Bullock 
v. Lloyds Banks,!1835 the concept of undue influence was ex- 
panded. In the latter case, a young woman of 21 who inherited 
a substantial amount of money executed a deed on the advice 
of her father effectively eliminating her claim to the capital. 
In setting aside the deed on the basis of undue influence, 
the court held that the doctrine is not confined to those 
cases) ini which ‘the anf luencei's) exerted) toysecure (ai benefit 
for the person exerting it but extends to any case where a 
person of imperfect judgment is placed or places himself 
under the direction of one possessing greater experience. 


IniCanada, as well, if a recent case is suggestive, 
undue influence would appear to be developing a more expan- 
sive reach. In Public Trustee v. Skovetz,18 an old man, 
living in squalid conditions was persuaded by a social worker 
to move to a rest home owned by the defendant. After enter- 
ing the home, he executed a power of attorney in favour of 
the defendant and later made him gifts of his savings. After 
an accident at the home, in which the old man fell, hurt his 
hip and until his death nine months later was completely dis- 
oriented, the defendant transferred all funds into his own 
name. The plaintiff Public Trustee then successfully sued 
for the return of the money. It was held by the B.C. Supreme 
Court that there was no evidence of "complete ascendancy" but 
circumstances suggested that "on the balance of probabilities 
there was a dominating influence over the deceased''. More- 
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over the court found the relationship between the deceased 
and the rest home owner fell within the ''protected classes" 
which, without evidence to the contrary, give rise to a 
presumption of undue influence. In so holding, Anderson J. 
extended the scope of protection to classes not hitherto 
protected "as a matter of policy" and in accordance with 
social change. 


Thus; the, sienificance omithas, decision lies. an 
the now apparently more open-ended categories of persons or 
classes to whom the court will give protection. 


--Duress 


While historically duress was a doctrine limited 
to fear\of loss of diafesgeodimb: org impnrsonmentgiuthesconcept 
of duress has gradually expanded so as now to show some 
potential for development? ins thes consumer) context .n' While 
the present scope of»therdoctrineyisinotsentirelyucleariirom 
the case law, the central element of duress has remained un- 
changed. As the following early cases of duress of goods 
1ilustrate, in whatever situation duress*isiseen tov apply, 
the consent! to: the agreement mustianealli?casesvhave; been 
coerced. 


Duress of goods was one of the first developments 
from the early categories of the common law and from it other 
recognized forms of duress have been spawned. The rule ap- 
plies now to the recovery of money paid in order to release 
property unlawfully detained on the basis that demand for 
payment by the detention of goods amounts to extortion. It 
has been applied principally in situations where property or 
business interests have been threatened in order to enforce 
an invalid demand. In Astley v. Reynolds, 189 a pawnbroker 
refused to release the property to the rightful owner unless 
payment greatly in excess of the original agreement was made. 
The owner paid under protest and recovered his money in an 
action founded on duress of goods. 


The extortionary nature of the remedy is illust- 
rated again in The Port Caledonia and the Anna, 186 where a 
tug owner called to save a ship demanded £1,000. The owner 
paid but in a later action the court held the agreement to 
be invalid as it was induced by compulsion and set it aside 
as extortionist. 


ad Ts 


Perhaps the most important development is the 
emergence of a doctrine of economic duress or "business 
compulsion"! as American law tends to describe it. Here the 
doctrine is used to address the question of the exercise of 
superior economic power to coerce an economically weaker 
party187 (as opposed to a party who is physically or mentally 
weaker) to agree to unfair contractual terms. In common- 
wealth law, the doctrine has usually been applied to situa- 
tions of threatened breach of contract or refusal to perform 
a contract. In the Australian case of Nixon v. Furphy,188 
the vendor of a certain piece of property threatened res- 
cission of the contract unless an amount in excess of the 
purchase price was paid. The purchaser paid to avoid the 
rescission but later recovered the excess on the basis that 
the payments were involuntary and made under protest. How- 
ever, a different view was taken in another Australian case. 
In Smith v. Charlick,!89 the Australian Wheat Board demanded 
the profit retained by a miller, Charlick, from an increase 
in prices ordered by the Board under threats of cutting his 
supply of wheat. As the Board had a monopoly over wheat 
supply, Charlick was forced to pay and sued to recover the 
money. The Australian High Court, reversing a lower court 
decision held the payment was voluntary and rightful. The 
Board was allowed to retain the profits as threatening breach 
of future contract was not unlawful. 


Duress has been used in situations similar to 
threatened breach of contract where one party refuses to 
perform or continue performance unless some additional benefit 
is conferred on him. A Canadian case would appear to hold 
that if the benefit involves an invalid demand for money, that 
money must be restored. In Knutson v. The Bourkes Syndicate, 190 
the Supreme Court of Canada held that payments made by the 
plaintiff involuntarily and under protest at the insistence 
of the defendant (the vendor of real estate) to protect its 
position under an option and to secure title to lands it was 
bound to transfer to a third party, were recoverable. And in 
Mason v. The State of New South Wales,19! a payment for an 
ostensibly free permit to transport goods, not made voluntarily, 
was recoverable under the law of duress on the basis that the 
payment was made "under compulsion". 


Finally, a statement by the New South Wales Supreme 
Court seems to open the concept duress to other categories of 
coercion. In SundellI v. Yonnoulates ,194 the defendant had 
contracted to supply the plaintiff with material needed by 
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the plaintiff to complete a government contract. The 
material was unavailable elsewhere and when the defendant 
raised the price and demanded payment the plaintiff had no 
option but to pay the additional price. The court held that 
the agreement for the additional price failed for want of 
consideration and by reason of duress and extended the con- 
cept beyond its traditional limits. 


{the rights tovrecovertmoneyspaid: under 
"nractical) compulsion" 1s, noti@limited te 
circumstances where the compulsion consists 
of a threat to refrain from performing a 
statutoryidatyycoraithreat relatingy to 

the property (goods or land) or proprietary 
Pages ois The compulsion may consist of 
every? speciesiof duress or anologous 
conduct applied to the person or lel tt 
oriany rightsofr the person*arfectedat 95 


The notion of economic duress which seems embraced 
in these cases has yet to be fully accepted by Anglo-Canadian 
courts as a justification for invalidating a contract. How- 
ever, recent developments’ indicate: that) ateise now beangtase 
signed aylarcer rolex Thermostysignificant) case ton dare 
which points to developmentsiinithe arecajis Rookesoy: 
Barnard, 194 a House of Lords decision in which officers: of 
a labour uniom threatened! a strike againsteBiOsAcG@ewiuniess 
the plaintiff was dismissed. B.0O.A.C. responded to the 
threat by firing the plaintiff who subsequently sued the 
officers of the union successfully. The House of Lords ex- 
pressly recognized the coercive power of the economic threat 
to strike in upholding the plaintiff's claim for damages 
though still maintained the requirement that one prove the 
threat to commit an unlawful act (in this case, a breach of 
contract) before the tort of intimidation was proved. The 
technicalities of tort aside, the importance of the case has 
in the explicit recognition of economic coercion as relevant 
in the circumstances. Unfortunately, economic duress in 
Anglo-Canadian law seems confined to the law of tort and has 
not yet achieved a mature status in the law of contract. 
However, Anson in his most recent edition in discussing 
duress in tort law states: 


There is much to be said for the view that 
the concept of economic duress ‘should at 
least be recognized in relation to the 
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negotiation of a contract, or even 
possibly that it should be recognized in the 
law of contract as a whole.199 


American case law is more pointed in its accep- 
tance of the validity of economic duress. In reviewing the 
American position, two important points emerge: the element 
of coercion and the lack of consideration. This latter point 
1s crucial in the expansion of duress to cover consumer 
Situations. While basic contract doctrine will not judge the 
adequacy of consideration, the law of duress, in effect, re- 
jects this norm to the extent that a disproportionate ex- 
change of values raises at least the presumption of coercion. 


imatherUyS/ the defencevof economic duress sis 
generally considered as the basis for denying the enforcement 
of the agreement; however some jurisdictions have expressly 
adopted the doctrine as a justification for rescission. 


Typical of the American cases is Hochman v. Zigler's 
Incorporated, 197 where a tenant under the landlord's threat 
of eviction, which would have meant failure of his business, 
agreed to sell the business, and the landlord agreed to' lease 
the premises, sto third persons; ‘The! landlord’ then} “by 
threatening not to carry out his part of the agreement, com- 
pelled the tenant to give him $3,500. The New Jersey Court 
of Chancery held that the payment was made under duress and 
that the landlord was bound to restore this payment to the 
tenant. The court said that while duress requires acts that 
are unlawful or wrongful, this does not mean that they must 
be criminal, tortious or in violation of a contractual duty.198 
The court added that "judgment whether the threatened action 
To 8wrongfulor not 1s: coloredvby’the /obyectofs the: threat?” If 
this threat is made to induce the opposite party to do only 
what is reasonable, the court is apt to consider the threaten- 
ed action not wrongful unless it is actionable in itself. But 
if the threat is made for an outrageous purpose a more criti- 
cal standard is applied to the threatened action. "4 


In another leading case, 290 the plaintiffs paid a 
sum of money to the defendants in order to avoid a mortgage 
foreclosure. In fact, the debt had already been repaid and 
the defendants were falsely claiming the debt. The court 
allowed the defence of duress in stating: 


Under modern law duress is not limited to 
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threats against the person. It may also 
consist of threats to business or property 
Ibere StS ue ses It has been held that one who 
falsely clouds the title to’ realy property, 

and then seeks some consideration to remove 
the cloud is guilty of a wrongful act and 

may be compelled to restore the consideration 
recovered by him: 


The doctrine has also been sued to invalidate an 
agreement to pay an extra $3,000 demanded by a tenant who 
had previously agreed to leave an apartment building about 
to be demolished by the defendant company 291 and in another 
case where a financial burden had been created to embarrass 
the plaintiffsvand \compel themito enter sntoVanserreement, 
the court holding that acts furthering financial sembarrass- 
ment while not unlawful were Sane in a moral sense and were 
capable of constituting duress . 29 Theseyand soother sis implar 
cases establish economic duress as much more than an extra- 
ordinary and limited remedy. 29 Nonetheless it should be 
pointed, out thateseverdl tdecusmonsshavesrejiected theiplGarcs 
economic duress.294 The leading case refusing to qOre DE the 
plea is Fruhauf Southwest Garment Co. v. United States, 05 
where the plaintiffcompany claimed duress: exertedsby the Usae 
Government in compelling the plaintiff to agree to a sub- 
stantial reductionsofsthe tnit price of thersubseor ofothe 
transaction which the company agreed to because of financial 
difficulties. iwihe caurt heldithat duress edidinotmiiceand 
attempted to summarizesthe) applicabidity sof | thecdocirine: 


An examination of the cases, however, makes 
it clear that three elements are common to 
all situations where duress has been found 
to exist: Thesesvare: (l}sthat onessidesin= 
voluntarily accepted» thestermssof another; 
(2) that circumstances permitted no other 
alternative? 2(5): that said cireumstances 
were the result of coerciveyacts/ ofathe 
OPDOsSl ter patty. oa The assertion of duress 
must be proven to have been the result of 
the defendants conduct and not the plaintiff's 
necessities. 
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(ttt) Reflections of the doctrine of uneconscion- 
ability in the common law. 


--Non Est Factum 


The law of non est factum is basically the counter- 
part of the law of mistake with respect to the signing of 
documents but it approaches the doctrine of unconscionability 
in the rationale for its existence. Since Gallee v. Lee, 296 
it is limited to the protection of those who have signed 
documents where they have been incapable of reading or under- 
Standing the nature of the document so that consent to its 
contents is totally lacking or fraud is evidenced.297 To 
this extent, it..is aimore limited doctrine than the related 
concepts of duress and undue influence which it incorporates 
at Some respects.: However, Galilee, v.. Lee ‘does not appear to 
have been completely accepted in Canada. In Commercial 
Credit Corporation v. Carroll Bros. Ltd.,298 ~ the defendant 
owners of a farming corporation bought two tractors from a 
farm implements agent as a personal favour to him on the 
basis that he would finance the sale and keep up the monthly 
Peymcnts. |) ihe agent, after fraudulently filiing 1m ‘the sates 
documents sold the lien note to the plaintiff finance company 
who, after the agent's conviction for fraud, brought an 
action against the defendants on the lien note and sales 
POUipaete sineycourt held.thatein spice ofitheyrestrictions 
Paaccdeby Gal locuy..lee-on«the) scopepor ptheqdectrine«ofanon 
est factum, it was applicable to the circumstances of the 
present case where the agent's fraud in substituting false 
details on the lien note and sales contract amounted to a 
misrepresentation of the class and character of the document. 
Moreover, the court went on to consider whether a "wise and 
experienced finance company" should be able to claim protec- 
tion of the principle that where one of two innocent parties 
must sustain, a.lossscaused by. thesactsj of a! third; <heawho 
has enabled the third person to occasion the loss, must 
sustain it.209 hristschlerrC+JI,QcBenstateds 


The finance company knows that the implement 
agent, armed with its forms, will be dealing 
with unsophisticated people who will place 
Trust in ham, .that to ‘such personssthe: im- 
plement agent is the logical person to consult 
on any problem arising out of a transaction 
and.that.,it is reasonable for the farmer »to 
take to the implement agent any communications 
which are puzzling or require explanation. The 
very nature of the relationship places a dis- 
honest implement agent in a position where he 
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can take advantage of farmers. Great care 

on the part of finance companies 1s called 
for, but fierce competition between ever- 
multiplying credit-granting agencies and 
their desire to provide almost instant 
negotiability for dealers' paper leaves 
insufficient opportunity for verification 

Of the! factsvoe transdet rons 9¥ Po weit aot 

do. for plaimtitel tosay--thar it not irves: a 
purchaser that the contract has been assigned 
and that payments due must be made to and 
future dealings had with it. Plaintiff 

knows that despite such notices farmers do 
continue to make payments to the agent and 
have dealings with him in relation to the 
assigned contracts and acquiesces in such 
conduct... The: difficulties of-tinance companies 
are in a large measure of their own creation 
anda price-’'to bey paideror jal faulivy sys tem = 
too much, and unnecessary speed and too little 
care: 


--The Doctrine of Fundamental Breach 


In-certain respects the doctrine of fundamental 
breach is related more to the doctrine of unconscionability 
thanalt isto’ therrégulation of deceptione. sinemeany situa 
tions where liability for mis-statement is excluded or 
limited by a contractual disclaimer, a claim for immunity 
from liability amounts to a classic form of unconscionability. 


While most of the cases involving the doctrine do 
not specifically ground it on the doctrine of unconscion- 
ability a recent English Court of Appeal decision has finally 
takenothis¢step." +lh Gril tespis BrothersiGucoe sb tacrv. nov 
Bowles Transport Ltd., a clause in a contract between 
a carrier and a forwarding agent limited liability in the 
case of the former, even in cases of negligence. The Court 
of Appeal gave effect to this clause simply by construing 
it as applicable on its terms to the situation in question. 
In the course of his judgment, however, Lord Denning said: 


The time may come when this process of 
"construing" the contract can be pursued 

no further. The words are too clear to 
permit of it. Are the courts then powerless? 
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Are they to permit the party to enforce his 
unreasonable clause, even when it is so un- 
reasonable, or applied so unreasonably, as 

to be unconscionable? When it gets to this 
point, I would say, as I said many years ago, 
Powmeawero, 1s. the Visilance or’ the common, Law 
which, while allowing freedom of contract, 
watchessto Seetthatsit is/notrabused!!..; it 
will not allow a party to exempt himself from 
his liability at common law when it would be 
quite unconscionable for him to do so. 


(tv) The doctrine of wmconscionabiltty per se, 
Relief against gross over-reaching is also potentially avail- 
ape througn explicit SDP LLG AeA CRS of) thesequitable: doctrine 
of unconscionability. 21 Unconscionability is an ancient 
doctrine: hyEquity;for:centuries has»asserted* the» right, to 
set aside transactions which are unconscionable. The locus 
classicus in this area is the judgment of Lord Hardwicke in 


Earl of Chesterfield v. Janssen21 who AnAhisulistaot 


categories of fraud in equity included the following: 


it may,.be apparent trom the intrinsic nature 
and, subgect,ofi the bargain itself; »,;suchias 

no man in his senses and not under delusion 
would make on the one hand, and no honest and 
fair man would accept on the other; which are 
unequitable and unconscientious bargains... 
[Another] kind of fraud is which may be 
presumed from the circumstances and condition 
of the parties contracting; and this goes 
farther than the rule of law; which is, that 
it must be proved, not presumed; but it is 
wisely established in this court to prevent 
taking surreptitious advantage of the weakness 
or necessity of another: which knowingly to 
do is equally against the conscience as to 
take advantage of his ignorance: a person is 
equally unable to judge for himself in one as 
the other.215 


Equity granted relief where it could be shown that one party 
took advantage of another's weaknesses such as, lunacy, 
mental weakness, drunkenness, dissoluteness, illness, age, 
eccentricity, illiteracy or extreme financial distress to 
exact unfair terms. Under the doctrine, it was necessary 
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for a party seeking to have a transaction set aside to show 
two things: first, that he was taken advantage of in the 
terms exacted, and, secondly, that because of one or more of 
the various infirmities or disadvantages he was not able to 
protect himself. 


As to when contract terms will be regarded as un- 
fair for these purposes, the statement of Lord Thurlow in 
Gwynne v. Heaton?! isp Or tenverweds 


To set aside a conveyance, there must be an 
inequality so strong, gross and manifest that 
it must be impossible to state it to a man of 
common sense, without producing an exclamation 
ae) thevanequality, Cloves 


Thisstést -is*clearly-littiemoresthaniagjudicral 
enshrinement. of ‘the ‘concept of the’ ’sut" reaction, vandiis 
reminiscent of Professor H.L.A. Hart's reformulation of Lord 
Devlin's test for when "immoral" conduct should be legally 
Sanctioned y fdoes. ine arate of it. makenthe man on the 
Clapham omnibus feel sick?41/ 


Until recently, this lack of meaningful judicial 
definition of unconscionability has not been a major practi- 
cal issue, because, despite magnanimous judicial formulations 
of thesdoctrine, itghas only sbecitappisedoto pease narrowly 
circumscribed categories of 'presumptive sillies"218 and 
only then when the transaction was on the lunatic fringe of 
normal commercial dealings. 


However, recent decisions by Canadian courts sug- 
gest that the doctrine is in the process of renaissance and 
revitalization, and is being given a more 'mainstream" role 
in the policing of over-reaching in a modern bargaining con- 
test. Thus, the question of what precisely does constitute 
unconscionability for the purposes of the general equitable 
doctrine has become a more live issue. 


For example in Morrison v. Coast Finance Ltd.,219 
Davey J.A. of the B.C. Court of Appeal set aside a contract 
on the grounds that it was unconscionable in equity where a 
widow of 79 years and modest circumstances was persuaded to 
obtain a loan of $4,800 from a finance company on the secu- 
rity of a first mortgage on her home in order to finance a 
car business that her boarder and a friend were starting and 


+“Z090> 


where the finance company knew the reason for the loan. In 
the course of his judgment Davey J.A. said: 


A plea that a bargain is unconscionable 
invokes relief against an unfair advantage 
gained by an unconscientious use of power 

by a stronger party against a weaker one. : 
On such a claim, the material ingredients 
are proof of inequality in the position of 
the parties arising out of the ignorance, 
need or duties of the weaker, which left 

him in the power of the stronger; and proof 
of substantial unfairness of the bargain 
obtained by the stronger. 220 


Similarly, in Waters v. Donnelly,22! a "weak 
minded and very easily led" individual was relieved of an 
exchange of properties where the values exchanged were 
markedly disproportionate. In Gladu v. Edmonton Land Co. ,222 
an illiterate, ignorant, half-breed North American Indian 
in financial distress who sold land at undervalue to a 
speculator was relieved of the bargain, and in Hrynyk v. 
Hrynyk, 22 an "aged, ignorant and worn man" who transferred 
his land to his son for gross undervalue was granted re- 
scission of the contract. In W.W. Distributors and Co. Ltd. 
v. Thorsteinssen, a girl who was high pressured by a door- 
to-door salesman into buying a large quantity of pots and 
pans at double their market value was granted rescission, 
ostensibly on the basis of misrepresentation rather than 
unconscionability, although the court was not especially con- 
cerned to identify any specific misrepresentation. On the 
other hand, illustrating the highly discretionary nature of 
this head of relief, the Manitoba Court of Appeal in 
Grieshammer v. Ungerer, 229 refused to grant relief to a 
girl who committed half her year's salary to a series of 
dancing lessons, the girl's romantic infatuation with the 
dancing instructor rendering her particularly vulnerable to 
his contractual blandishments. Now, however, in a recent 
decision, Gaertner v. Fiesta Dance Studios Ltd. ,226 the 
British Columbia Supreme Court held that one contract of 
several involving in all the sum of $6,506 for dancing les- 
sons, which had been induced by a series of hoaxes perpe- 
trated by Fred Astaire Dance Studios (e.g. use of movie 
camera without film in to determine fitness for admission to 
the "Gold Key Club"), should be rescinded. While the case 
went off on the basis of fraud, it is clear from the tenor 


-~256- 


of the judgment that the Court was influenced by the over- 
all unfairness of the sales tactics used and the terms ex- 
acted... In another recent case, Paris v- Machnick, 227 the 
Nova Scotia Supreme Court ordered relief, expressly under 
the equitable doctrine of unconscionability, where an 
illiterate and mentally slow woman sold her late husband's 
far, established to be worth $9,000 for $2,500. The Court 
ordered the defendant to reconvey a portion of the land and 
pay an additional sum in cash for the balance. cs Maleate was 
granted on similar reasoning in Knupp v. Bell,428 where a 
senile woman of no business experience who was Sadi led 
was induced to sell land to her neighbour at gross under- 
value; by the Alberta Supreme Court in Marshall v. Canada 
Permanent Trust Co.,229 where the applicant for relief was 
a 68 year-old man confined to hospital in poor physical and 
mental health’ who sold land atvhalfvitsitrue value and a 
the Ontario Court of Appeal in Mundinger v. Mundinger, 2 

where a woman undergoing a serious nervous breakdown was 
induced by an overbearing husband to sign a separation agree- 
ment in which she agreed’ to’ transfer) hernjointiinterestiin 
two substantial properties at consideration of $5,000 and 
abandonment of all claims to further support. 


Thercourts for thevmost part haveibeentconcernsd 
with the application of the doctrine in circumstances where 
the party seeking relief can point to some specifically 
identifiable physical, mental or financial weakness which 
has been taken advantage of by the other party. As the 
decision in Greishammer indicates, many courts are not yet 
prepared to be satisfied simply with proof of a weakness on 
the part of one party consisting only of his grossly inferior 
business sophistication relative to the other party i.e. a 
rather less specific weakness than the traditional weaknesses, 
consisting in effect of an absence of worldlywiseness. In 
the modern marketplace, this form of weakness is one calling 
for much more frequent protection than the others which have 
traditionally engaged the concern of the courts. 


American courts have been more responsive to this 
argument than their Anglo-Canadian counterparts. A recent 
case illustrates how the doctrine of unconscionability has 
been brought to bear in a situation which has frequently 
confronted English courts in the context of fundamental 
eile i In Henningsen v. Bloomfield Motors Inc. and Chrysler 
ings the plaintiffs, husband and wife, agreed to pur- 
chase a new 1965 Plymouth Sedan, made by Chrysler, from 
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Bloomfield Motors. The written agreement contained on its 
reverse side, inter alia, a new car warranty under which the 
manufacturer undertook to replace defective parts for 90 days 
or 4000 miles provided that examination by the manufacturer 
disclosed to its satisfaction that the parts were defective 
and provided that they were despatched by the buyer at his 
own expense to the manufacturer. This warranty was in lieu 
of all other warranties express or implied or other obli- 
gations on the manufacturer's part. Ten days and 468 miles 
after the purchase while the car was being driven by Mrs. 
Henningson, the steering system collapsed, the car ran off 
the road into a wall, Mrs. Henningson was injured, and the 
can Uestroved. 


One of the questions which arose in the case was 
whether on the basis of a contractual relationship between 
the manufacturer and both plaintiffs, the manufacturer could 
fall back on this clause in the agreement as excluding the 
normal implied warranty of merchantability in a contract of 
sale. The court held that this clause was void as being 
contrary to public policy. 


Invarraving atrthis view, ithe Court, traced the 
historical development of judicial and legislative attitudes 
on the question of a consumer protection and emphasized an 
increasing judicial unwillingness to allow notions of free- 
dom of contract™to) deprive’ a buyer’ of'all rights .>9 Judicial 
attitudes to wide exemption clauses and legislative develop- 
ments in the’field of) implied terms’ were cited) ‘The Court 
also pointed? out: thatyxon the! particular’ facts? in dssue, 
nothing had been done (as was admitted) to draw the clause 
to the buyer's notice, and that even if this had been done, 
the buyer was most unlikely to have appreciated how much he 
was giving up under the existing law in return for so little. 
For example, on the terms of the contract, he was surrender- 
ing entirely any claim to damages for personal injuries 
arising out of defective manufacture, a claim which the 
implied term as to merchantability would normally protect. 
Finally, even if the clause had been drawn to the buyer's 
notice and even if he had understood its precise impact, the 
warranty was a uniform warranty promulgated by the Auto- 
mobile Manufacturers' Association which included the "Big 
Three" controlling 86.72% of the market, and better terms, 
through lack of competition in this respect, were thus not 
available. The Court concluded: 
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In the area of sale of goods, the legislative 
will has imposed an implied warranty of merchant- 
ability as a general incident of sale of an auto- 
mobile by description. The warranty does not de- 
pend upon the affirmative intention of the parties. 
It isvas child wf thesdaw:evat ennexesdatselfaro 
the contract because of the very nature of the 
transaction. «The judicial, process: hadi reeooni zed 
a right to recover damages for personal injuries 
arising from a breach of that warranty. The dis- 
claimer of the implied warranty and exclusion of 
all obligations except those specifically assumed 
by the express warranty signify a studied effort 
tovfrustrate’ that) protection.) qiruczotheesades 
Act authorises agreements between buyer and seller 
qualifying the warranty obligations. But quite 
obviously, the legislature contemplated lawful 
Stipulations (which are determined by the cir- 
cumstances of a particular case) arrived at 
freely by parties of relatively equal bargaining 
Strength. The lawmakers did not authorise the 
automobile manufacturer to use its grossly dis- 
proportionate bargaining power to relieve itself 
from liability and to impose on the ordinary 
buyer, who in effect, hasyno real freedom: of 
choices theyerave*dancerror! Inqurye toi hamsels 

and, others thatirattends thessaie> of? snchia 
dangerous instrumentality as a defectively made 
alltomebiles ~Inwthey framework! of thisscaset tik 

we are of. the opinion that Chrysler's attempted 
disclaimer of any implied warranty of merchant- 
ability and of the obligations arising therefrom 
1S sO inimical to the public good as to compel 

an adjudication of its invalidity.252 


The explicitness of the Henningson attack on gross- 
ly unfair contractual provisions has now found a sympathetic 
and potentially highly significant parallel in a recent de- 
cision of the English Court .of Appeal. In Lloyds Bank v. 
Bundy , 29 the defendant, an elderly farmer, ill-versed in 
business affairs signed a series of guarantees and mortgages 
for hisson's: overdrafts In theifinaletransactionehisy son 
and the assistant manager of the bank visited the father to 
obtain his signature on a further guarantee that would have 
had the effect of mortgaging his sole asset - his cottage - 
to its total value. No independent advice was obtained by 
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the father who relied on his son's and more particularly the 
bank manager's advice regarding the advisability of this 
guarantee. Inevitably, the son's affairs grew worse and the 
bank insisted upon the sale of the father's cottage. In an 
appeal from the trial court's decision that the sale was a 
valid sale, it was held by the Court of Appeal that the bank 
was in breach of a fiduciary duty to ensure that the defen- 
dant formed an independent and informed judgment on the pro- 
posed transaction and therefore could not retain the benefit 
of the transaction. Lord Denning subsumed the various legal 
| categories into which equitable relief falls e.g. duress, 
| undue influence, breach of fiduciary duty, illegality and 
sought to apply a unifying principle to them. This unifying 
principle he found was inequality of bargaining power. He 
Stated: 


Gathering all [these catégories] together, "1 
would suggest that through these instances 
thene trinis va lsineleathiread 29 They irestoon 
inequality "of ‘bargaining power '\ (SBy anirtue 
Of ticPithe Briglisifilaw *oives relief ‘tosone’s 
who, without independent advice enters into 

a contract on terms which are very unfair or 

| transfers property for a consideration which 
is grossly inadequate, when his bargaining 
power is grossly imparied by reason of his 

own needs or desires, or by his own ignorance 
or infirmity, coupled with undue influences 

or pressures brought to bear on him by or for 
the benefit of the other. When I use the work 
tundue”, 1° do®°not*mean ito suggest that ‘the 
principle depends on proof of any wrong-doing. 
The one who stipulates for an unfair advantage 
may be moved solely by his own self-interest, 
unconscious of the distress he is bringing to 
| the other .254 | 


In another recent decision by Denning L.J., in- 
equality of bargaining power was again held to avoid a 
contract. In Clifford Davis Management Ltd. v. WEA Records 
Ltd. ,2°° two members of a pop group, unexperienced in 
business affairs and without legal advice signed a standard 
form agreement assigning to the plaintiff manager the copy- 
right throughout the world in all their compositions for 
five years with an option to extend it to ten years. More- 
over while one of the defendant songwriters agreed to deliver 


~2604 


a minimum of one musical composition a month to the plain- 
tiffs, the plaintiffs gave no undertaking to publish any of 
the works. The plaintiffs and the group subsequently sep- 
arated and the group was successful abroad. The issues 
decided in the case arose on appeal from an injunction grant- 
ed the plaintiffs to restrain the infringement of copyright 
under the original agreement. In allowing the appeal, Lord 
Denning, relying on his own decision in Bundy and on the 
Schroeder case (earlier discussed) held that there was a 
prima facie case that the agreement between the two song- 
writers and the manager were unenforceable as the terms of 
the contract were manifestly unfair, the consideration was 
grossly inadequate and undue pressure was brought to bear. 

He concluded, in holding that the bargain was unconscionable, 
by stating "for these reasons, it may well be said that there 
was such inequality of bargaining power that the agreement 
should not be enforced...''.29© 


Statutory Expressions of the Doctrine of Unconscion- 
ability. In certain circumstances, legislatures have expressly 
invoked the doctrine of unconscionability to regulate grossly 
unfair business practices. Generally in Canada and the U.K. 
there efforts have mainly involved credit transactions, and the 
regulation of interest rates.45/ In the U.K., restrictions 
on interest sales were removed with the Usury Laws Repeal Act 
1854. But, nearly 50 yedrs,later; the,Moneylenders Act 1900 
provided (s.1) that a court can reopen a money-lending con- 
tract (in either a commercial or consumer context) if the 
rate of,interest or/other. charges, are~exeessive,"'and the 
transaction is harsh and unconscionable, or is otherwise such 
that a court of equity would give relief". lf thevcourt 
re-opens the transaction, it may relieve the borrower from 
excesSive interest already paid, and set aside or modify any 
security given.238 


The legislation has been followed in Canada in 
various provincial Unconscionable Transactions Relief Acts. 
These date back to the Ontario Money-lenders Act 1912, al- 
though in many other provinces they have been enacted only 
in the last decade or so. 


Doubts linger about the constitutionality of this 
legislation because of possible encroachment on the "interest" 
head of the Federal Parliament's jurisdiction, and while the 
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Supreme Court of Canada in Att.Gen. for Ontario v. Barfried 
Enterprises Ltd.,249 purported to uphold the validity of 
the legislation, the decision has been widely criticized. 
These doubts apart, after a slow start the legislation is 

now attracting a growing volume of case law. 241 This 

would seem to suggest that the legislation is meeting a real 
need. However, its scope is limited to money-lending trans- 
actions, and then only applies to the cost of credit and not 
other terms in such transactions. In some other jurisdictions, 
comparable legislation has been rather more widely cast. For 
| example, the Australian Uniform Hire Purchase Acts contain a 
_ re-opening provision which permits a court to re-open hire- 

| purchase transactions where the court concludes that any 

| aspect of a transaction makes that transaction harsh and un- 
conscionable. This provision has its origins in earlier 
Australian money-lending legislation based in turn on the 
U.K. Money-lenders Act of 1900. Unfortunately, because of 
the pecularities of hire-purchase financing, especially the 
absence of any contractual relationship between the consumer 
| and the dealer and generally the absence of an agency re- 

| lationship between the dealer and the finance company, courts 
have been forced to exculpate finance companies where for 
example the hire-purchase price is grossly excessive, on the 
grounds that the unconscionability originated with the dealer 
and could not be attributed to the finance company, which had 
equally been prejudiced by it when buying the goods from the 
dealer before letting them out on hire-purchase.242 This 
difficulty has been removed by s.46 of the South Australian 
Consumer Credit Act 1972 and s.24 of a companion Act, the 
Consumer Transaction Act 1972. The latter Act abolishes hire- 
purchase agreements for consumer purposes, thus forcing a con- 
tractual relationship between the consumer and the dealer 
either by way of a sale and a chattel mortgage back, or a 
sale and a mortgage from a third party financier. The former 
Act provides that any credit contract, mortgage or other 
security arrangement of a consumer character in which ex- 
cessive credit charges are imposed or in which there are any 
other terms which are harsh and unconscionable, may be re- 
opened and avoided or modified by the Credit Tribunal, and 
administrative agency set up to administer both Acts. 


The Quebec Consumer Protection Act 1971 (s.118) 
also contains an expanded re-opening provision which applies 
to all consumer credit transactions and to door-to-door sales. 
The section provides: 
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Every consumer whose inexperience has been 
exploited by a merchant may demand the nullity 
of the contract fas defined in si1i(3)] oria 
reduction in his obligations if they are 
greatly disproportionate to those of the 
merchant. 


As will be evident, the pattern in both Australia. 
and Quebec, has been to widen usury concepts of unconscionable 
interest rates to other aspects of credit transactions and 
indeed to other classes of transactions altoghether. 


Intcontracts- forthe Sale or so00dshine the’ UIs ie 
example, the doctrine of unconscionability was resurrected by 
the enactment of s.2-302 of the Uniform Commercial Code which 
provides: 


(1j° "lt the: court? asta matter! of tawe finds* ame 
contract’ or any’ clause) of) thevcontract’ to 
have been unconscionable at the time it 
was made the Court may refuse to enforce 
the "contract (ore 12) may Ventorees they re= 
mainder of the contract without the un- 
conscionable clause, or it may so limit 
the application of any unconscionable 
clause as to avoid any unconscionable 
result: 


(2) When it is claimed or appears to the court 
that the contract or any clause thereof may 
be unconscionable}, the* parties *shall berar- 
forded a reasonable opportunity to present 
evidence as to its commercial setting, pur= 
pose and effect, to aid the court in making 
the determination. 


This section first came into force in 1954 when 
Pennsylvania adopted the Code, and in spite of much contro- 
versy and academic attack243 is now in force in all but two 
State jurisdictions. This literary outpouring contrasts with 
the trickle of cases in which the section has been relied on, 
even aS a subsidiary ground for a decision. Thus, to date, 
legal academics have been the principal beneficiaries of the 
section. 


The Uniform Consumer Credit Code s.6-11 addresses 
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itself to unconscionability in credit transactions by provid- 
ing 


(1) The Administrator may bring a court action 
to restrain a creditor or a person acting 
on his behalf from engaging in the course of 


(a) making or enforcing unconscionable terms 
or provisions of consumer credit sales, 
consumer leases or consumer loans; 


(b) fraudulent or unconscionable conduct in 
inducing debtors to enter into consumer 
credit sales, consumer leases or con- 
summer loans. 


(c) fraudulent or unconscionable conduct in 
the collection of debts arising from 
consumer credit sales, consumer leases 
Or consumer loans. 


inthe Wak: Supply? of Goodsv Act’ 1974 sid. ye uncon- 
Scionability is addressed in fact afmot in name an ‘the re- 
gulation of disclaimer clauses in sale of goods transactions: 


eou/= (1) Where*any michtieduty or liabriity 

would arise under a contract of sale 

of goods by implication of law, it may 
be negatived or varied by express agree- 
ment’,, or by the course: of dealing: per 
tween the parties, or by usage if the 
usage is such as to bind both parties 

to the contract, but the foregoing pro- 
vision shall have effect subject to the 
following provisions of this section. 


(2) An express condition or warranty does 
not negative a condition or warranty 
implied by this Act unless inconsistent 
therewith. 


(3)) ofIn “the Wdase? of Giccontract of sale of 
goods, any term of that or any other 
contract exempting from all or any of 
the provisions of section 12 of this 
Act shall be void. 


(4) 


(S) 


(a) 


(b) 


(.c) 


(d) 


(e) 
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In the case of a contract of sale of 
goods, any term of that or any other 
contract exempting from all or any of 
the! provisions! of section 13,414 -or 15 
of this: Ach shaligniswany other case, 
not be enforceable to the extent that 
it is shown that it would not be fair 
or reasonable to allow reliance on the 
term. 


In determining for the purposes of 
subsection (4) above whether or not 
reliance on any such term would be fair 
or reasonable regard shall be had to all 
the circumstances of the case and in 
particular to the following matters-- 


the strength of the bargaining positions 
of the seller and buyer relative to each 
other, taking into account, among other 
things, the availability of suitable 
alternative products and sources of 


Supply; 


whether the buyer received an inducement 
tovlagree, to ‘theyterm! or in, accepting it 
had an opportunity of buying the goods 
or suitable alternatives without it from 
any source of Supp by; 


whether the buyer knew or ought reason- 
ably to have known of the existence and 
extent of the term having regard, among 
other things, to any custom of the trade 
and any previous course of dealing be- 
tween the parties; 


where the term exempts from all or any 
of the provisions of section 13, 14 or 
lSvof this Acteifissbine: condimonsisenee 
complied with, whether it was reasonable 
at. the. timeiofmthe icontvaet to expect 
that compliance with the condition would 
be practicable; 


whether the goods were manufactured, 
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processed or adapted to the special 
order of the buyer. 


The importance of these recent attempts to regulate 
unconscionable transactions in broad terms lies in their re- 
cognition of the disparity of bargaining power in the consumer 
context and in developing measures for identifying and re- 
dressing this disparity. 


The greatest problem in trying to legislate un- 
conscionability is that it is by its very nature a highly 
open-textured concept. When defined very generally as in 
s.2-302 of the Uniform Commercial Code, 244 it becomes little 
more than a statutory enactment of the equitable doctrine and 
thus adds little to a consumer's present rights. The U.S. 
Uniform Consumer Sales Practices Act have opted in the alter- 
native to try to classify practices deemed unconscionable. 
The direction B.C. and Ontario have chosen is to draft a 
general prohibition against unconscionability and then to 

| specify certain classes of conduct which are specifically 

| prohibited. Alberta has not enacted a general prohibition 
butecontentsmitselfywitha list of ipracticesic Inifact; 
Alberta, makes no conceptual distinction between deceptive 
and unconscionable practices and it is arguable that except 
for the sake of conceptual clarity and unless a remedial 
distinction is made between different practices,24°5 there 

is no need to classify separately deceptive and unconscion- 
able. act &, 


Thevdistaof acts orepractices deemedibyrstatute. to. 
be unconscionable basically follows the existing case law. 
The doctrines of duress and undue influence are reflected in 
a prohibition against undue pressure and the bekags advantage 
of one's inability,to protect one's -own interest.246  Un- 
conscionability is reflected in the prohibition against 
grossly excessive price, one-sided contracts and a general 
prohibition against inequitable terms. All of these simply 
reflect Lord Denning's view in Lloyds Bank v. Bundy,24/ that 
the law will not allow gross inequality of bargaining power 
to besexpiloited: 


While the statutory prohibitions for the most part 
simply restate existing categories of unconscionability in 
equity, some additions have been made. Ontario has made it 
unconscionable to make a misleading statement of opinion on 
which the consumer is likely to rely to this detriment, 248 
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conduct which at common law gave no right of action in mis- 
representation. Alberta has provided that the following 
species of non-disclosure constitue unfair practices: en- 
tering into a consumer transaction where the supplier knew 
that the goods were defective or services would not be pro- 
vided and the consumer was not or could not become aware of 
the defect or problems in delivery of services and the defect 
or failure to provide services substantially impairs the 
benefit anticipated under the transaction ,.249 


The amendments to the Combines Investigation Act 
ignores the conceptual distinction between deceptive and 
unconscionable practices and make it an offence (now by 
virtue ‘of sJ3 1,1 giving va iciva bivieht set vaetiron) ste -conduet 
one's affairs in certain proscribed ways. Various of these 
prohibited classes of conduct would, if so defined, fall 
within what are considered unconscionable practices, e.g. 
bait and switch ’selling,’ pyramid!selling yreferralyseliing. 
It is Submitted that thevFederal covéernment Ys troutevof non- 
characterization may be the most fruitful approach. While 
conceptually useful, the*drstinction between yde ceptiverand 
unconscionable conduct is difficult to maintain in practice. 
Practically the most useful scheme of defition would appear 
to be ‘a combination of!the B.C /“approach*andythesPederal 
approach which would take the form of prohibition against 
misleading, deceptive and unconscionable conduct and practices 
followed by ’a!'spécific \listvof si practices vdélineatine the 
classes of conduct recognized as warranting explicit pro- 
hibition. 


Consumer Access to Justice 


Introduction, We have seen that existing sub- 
Stative common law doctrines and statutory variations there- 
of hold out encouraging possibilities for coping with pro- 
blems in the fields of misleading advertising and unfair 
trade practices. However, it scarcely needs remarking that 
the most benevolent legal doctrines are of no value to a 
consumer if he cannot get into court to take advantage of 
them. The present inaccessibility of the legal process to 
the consumer is too well documented now to allow dispute. 
David Caplowitz in his well-known study, The Poor Pay More, 
asked all interviewers: "Where would you now go for help if 
you were being cheated by a merchant or salesman?" High- 
lighting the degree of public alienation from the legal pro- 
cess, 64 per cent replied that they did not know.229 A 
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recent study of cases in the inferior courts of Toronto show- 
ed that only 22 consumer credit claims out of a total of 186 
were disputed in actions brought in the city's county courts, 
and only 10 out of 110 in actions brought in the Small Claims 
Court.251 In a recent survey done by the U.K. Consumer 
Council, 2>2 40 per cent of the solicitors surveyed at 
random said they had no experience of consumer cases. Of 19 
consumers surveyed who had taken their complaints to a solic- 
itor, 10 reported that the solicitor had not taken up their 
cases at all, apparently on economic grounds. The Consumer 
Councidietatesein) its; report;: Justicesout.of Reach: "Univers 
sally, solicitors told us that consumer cases are a dead loss 
financially -- whether court proceedings are involved or not. 
Many added some such phrases as, 'if we never saw another, 
meta ybe happy'oiun Solicitors almoststo a:man told. us ‘that 
they invariably advised clients against taking a disputed 
case to court. The main reason, of course, was economic 
..11253 As Mr. Justice Douglas of the U.S. Supreme Court 
once remarked: "It takes no great understanding of the mys- 
teries of high finance to make obvious the futility of spend- 
unewed thousand dibliarseanferder) toxugets arthousand) dolians 


The Individual, Suit. As the previous discussion 
noted theiipresent problemsaofiaccessyto;the ) legal: process 
are.acitet) idihes barrier; too entry. intos the: latigations system 
for individual consumers with small-scale consumer complaints 
are obvious. The expense, delays, inconvenience and unpleas- 
antness involved generally outweigh the potential benefits 
orptheaindividualyaction;, «A ‘consumén!s! stake an; his; casesas- 
typacaldy: toopsmnalinto warrant’ incurring: these, costssy in 
some circumstances the costs barrier may be partially cured 
through the development of appropriate class action mechanisms 
discussed below but most cases will not be appropriate for 
resolution by the use of the class action and the consumer 
must then face the barriers to the individual suit. In this 
context the major disincentive is a financial one. Various 
solutions have been offered in different jurisdictions and, 
in situations where the consumer does not have the resources 
to sue and the case involves issues of public concern, some 
jurisdictions have considered it appropriate to provide for 
the possibility of a civil action by a State official on be- 
half of the aggrieved consumer. Section 9(3) of the U.S. 
Uniform Consumer Sales Practices Act allows the Enforcing 
Authority to obtain civil relief on behalf of an individual 
who complains to his office. Both British Columbia and 
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Alberta» have’ followed thisiprecédent! in’ thea respective 
trade practices legislation allowing the Director to commence 
a substituted action in the name of and on’ behalf of’ the 
consumer where’ it is thespublacrintereés t to do so. 299 


Saskatchewan, which is without comprehensive trade 
practices legislation, nonetheless has enacted a provision 
within their Department of Consumer Affairs Act 1972 giving 
the Attorney-General the right to bring a substituted action. 
By section 10 of the Act, the Attorney-General may commence 
and maintain an action on behalf of an individual or a class 
for damages, suffered by reason of contravention of the Act 
or any other act administered by the department or for breach 
of a, contract for sale of goodsior services: 


The South Australian Prices Act Amendment Act 1970 
has a similar provision.» Underwss m8al(2)mthe: Comissionerors 
empowered to institute proceedings on behalf of an individual 
consumer with respect to the enforcement of the Act or pro- 
tection of the consumer an reldationvto) anyointringenent or 
suspected infringement of any provision of the Act or other 
law relating to, the interests) of Gonsumers:, 


New York City has a novel substituted action pro- 
cedure under its Consumer: Protection Lawlor 1969" Upon) proof 
of a valid complaint by a consumer or consumers to the Com- 
missioner of Consumer Affairs the commissioner has the power 
to bring an action! to “compel, the: defendants? to! pay. inter court, 
all property or money received by violation of the law and 
subsequently to refund such money or property and to pay the 
cost of to the consumer of the pursuing complaint as well as 
compelling the defendant to pay the cost of the /anvestigation 
leading to the judgment. 


The recent U.S. Federal Trade Commission Improve- 
ment Act also provides for extensive substituted civil ac- 
tions by the Commission on behalf of aggrieved consumers. 


The advantages of the substituted action are self- 
evident. The resources of the state are atethe disposalvorf 
the consumer, his costs are covered and cases which may not 
normally have been litigated or appealed will be where the 
public interest requires this. 


A more novel solution which helps overcome the 
financial disincentive of litigating a small claim and creates 
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in its stead a financial incentive is the concept of a min- 
imum recovery. Section 11(b) of the U.S. Uniform Consumer 
Sales Practices Act allows a consumer who has incurred dam- 
ages as a result of a prohibited practice to recover actual 
damages or $100 which ever is greater in order, as the com- 
ment to the section notes, "to make an individual damage 
remedy meaningful". 


Another means of eliminating some of the disin- 
centives involves the development of legal aid machinery for 
small consumer claims. The present position with respect to 
legal aid in the Canadian provinces is not entirely satis- 
factory .296 Legal aid is not generally available in small 
claims courts and none of the trade practices Acts have at- 
tempted to resolve the problem of costs and financial bar- 
TiersyLrovubranging {suit \under thewActs. 


Australia has attempted to address the problem in 
section 170 of the Australian Trade Practices Act which al- 
lows a person bringing an action for contravention of the Act 
to apply to the Attorney-General for a grant of assistance. 
While this may not provide a specific incentive to sue, at 
thei veryeteast,: the provision: eliminates: onevof. the ymost 
compelling disincentives. 


The Class Action. The class action was noted 
above as a means of overcoming some of the present disin- 
centives to the bringing of an individual suit in situations 
where the consumers stake in an action is too small to war- 
rant individually litigating his complaint. However, class 
actions accomplish more than simply enabling small claimants 
to achieve redress. The opposite side to redress is the 
prevention of unjust enrichment on the part of the supplier. 


The barriers to entry into the litigation system 
for individual consumers with typical small-scale, consumer 
complaints are obvious: the expense, delays, inconvenience 
and unpleasantness involved generally outweigh the potential 
benefits of bringing an individual action. A consumer's 
stake in his case is typically too small to warrant incurring 
these costs. The same problem arises more obviously in other 
consumer contexts. For example, a public utility will have 
a very concentrated stake in pressing a multi-million dollar 
rate increase application before a regulatory body. But an 
individual consumer who stands to have his telephone bill 
increased by, say, 20 cents a month has far too small a stake 


-2/0- 


in the regulatory outcome to press his case as strenuously, 
if at all; although collectively , ‘consumerssoty chemitaieey is 
services stand to be prejudiced by exactly the same amount 
as the utility stands to be benefitted.» Similary, a supplier 
may stand to obtain substantial rewards from a multi-million 
dollar promotion that involves misrepresentation, although 
the impact of the misrepresentation on individual consumers 
will be such that the misrepresentation will go unredressed 
by them. In both cases, collective forms of representation 
are the only rational ways of ensuring that the stakes out- 
weigh the representational overheads. In a mass production, 
mass marketing, mass consumption society, custom-made, indivi- 
dually tailored law suits for consumers are often as much an 
anachronism as the concept that all cars that are put on the 
market should be handcrafted. In both cases, massive in- 
efficiencies and misallocation of resources are liable to be 
generated, Unfortunately, in the former case, that 15) the 
present reality,’ Just jas econohies: of Sea lerdictareimass 
production for suppliers, so do economies of scale now dic- 
tate mass redress procedures for consumers prejudiced by a 
common legal wrong. 


Very few consumer class actions have been brought 
in Canada.49/ The case law interpretations of the Rule of 
Practice which allows class actions2°® strictly limit the 
Situations in which a representative suit can be eeeoe ee 
The requirement that a class have a "common interest"'4°9 
which has been interpreted to exclude actions where damages 
must be tree assessed or where separate contracts are 
involved*®9 as well as the hurdle vresented bv the structure 
of costs and the difficulty in acquiring a legal aid cer- 
tificate for group actions?©l in their combined effect leave 
little scope for the development of consumer class actions in 
Canada within the existing rules. 


Only one of the provincial trade practices Acts has 
attempted to remedy the situation by enacting a class action 
provision within the statute. Section 16(2) of the B.C. Trade 


Practices Act allows an individual to sue on "behalf of con- 
sumers generally or on behalf of a designated class of con- 
sumers" for an injunction and ancillary to the order for an 
injunction restitution of property is allowed. While this 
provision is a welcome initiative, clearly it does not fully 
meet the deficiencies of the present system. In the first 
place, without express provision to the contrary, the ''common 
interest" problem still applies and except for the fact that 
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the Act specifically recognizes the existence of the class 
action device, it does nothing to remedy existing constraints 
such as the costs rules. 


Secondly, the provision contemplates a class action 
only for an injunction and ancillary to this an order only 
for restitution. In contrast, The Uniform Consumer Sales 
Practice Act, via s. 11(d) allows a consumer class action for 


the "actual damages" caused by an act or practice which vi- 


Olates the Act. However, the U.S. Act allows a defence by 
the supplier of a bona fide error whereby damages per se are 
not recoverable and relief is limited to the amount by which 
the supplier was unjustly enriched by his violation. 


Given the’ potential: ofthe class*action \for max- 
imizing efficiency, compensation and deterrence in the con- 
sumer context,262 it is submitted that as far as possible 
classes of consumers be given the same rights of action as 
the individual consumer notwithstanding that the claim is for 
damages or that separate contracts exist. Thus, where in- 
dividual damages are claimed and must be proved or where 
scparace) Contracts exist, the  common*questionomay stild?be 
most efficiently resolved by a class action and the separate 
iesuesvacal., With more expedientily rand effitientiy*arter: the 
eonmon issue 1S “settled: 


While the enactment of class action provisions goes 
part way towards solving the incentive problems noted in the 
preceding discussion, many disincentives, particularly finan- 
cial, Sti livexist oi The ancentiverto: sue problemi 1s! partac-e: 
ularly acute in the consumer class action situation where one 
OY Morey individuals. mays risk’ financial) ruin? if’ the casetis 
lost and may stand to lose substantial amounts in costs even 
in the event of a successful action. This raises the question 
of how to eliminate the financial disincentives in bringing 
such an action. Unless this issue can be resolved, all the 
other changes to class action rules are likely to prove 
largely futile 


Various solutions have been posed. The substituted 
class action is one response to the problem. Section 10 of 
the Saskatchewan Dept. of Consumer Affairs Act has been men- 
tioned as one example. Section 9(b) of the U.S. Uniform 
Consumer Sales Practices Act allows the Enforcing Authority 


to bring a class action on behalf of consumers for actual 


damages caused by the prohibited conduct. B.C. has enacted 
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a similar provision under section 16(2) of the B.C. Trade 
Practices Act. The Director is empowered to sue on behalf 
of a class of consumers for declaratory and injunctive re- 
lief and ancillary to a court order for this relief an order 
for restitution may be made. 


Another solution involves the enactment of a pro- 
vision allowing grants of assistance to consumers contem- 
platingiclass*actions..1)It)is;submittedn thats there isoue 
reason to restrict the Australian concept of legal aid avail- 
ability provided within the statute to individual claims. A 
person suing on behalf of a class risks a great deal more in 
costs than an individual and may stand to gain much less. 
Moreover, given our preference for class actions where fea- 
sible it seems as necessary to eliminate the disincentives 
in this type of action as it is in the individual claim. 


A less satisfactory alternative, but one, which in 
the absence of legal aid,-seems necessaryis/;the enactment 
of a one-way costs rule for class actions whereby the class 
if successful may ask for and receive complete indemnification 
of costs (on a solicitor and client: basis) from the other 
Side whereas in the event of an unsuccessful action bears 
only the costs of its action and not the costs of the other 
Side. 


The Report of the Ontario Task Force on Legal Aid 
looked at the problem that costs pose in the context of group 
actions and concluded that it is in the public interest to 
ensure that groups demonstrating a bona fide concern for 
matters affecting) the publics: interestiwid) not be penalized 
in costs if these efforts are unsuccessful. They therefore 
recommend a qualified one-way costs rule whereby the burden 
is placed upon a successful defendant to satisfy the court 
that no public issue of substance was involved or that pro- 
ceedings were frivolous or vexatious before his costs can be 
recovered from the plaintiff class.265 We concur in these 
recommendations but would emphasize, as the Task Force did, 
the importance of making available legal aid for class actions 
so that the class's own legal costs are not a deterrent to 
Suis 


A recent English Court of Appeal case had addressed 
the problem of financial disincentives to representative 
litigation. In Wallersteiner v. Moir,294 a minority share- 
holder brought an action on behalf of himself and other share- 
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holders against a director for fraud, misfeasance and breach 
of trust. The case had been going on for over 10 years, the 
plaintiff's resources were completely exhausted and litigation 
was continuing. Moreover, if the action were successful, he 
could not recover his losses from the damages awarded as these 
would accrue to the company. The court recognized that it 
termed "a serious defect in the administration of justice" 

and examined the possible means of protecting a man in the 
plaintiff's position: (1) an idemnity from the company (2) 
legal aid and (3) contingency fees for the plaintiff's lawyers. 
The court recognized the reality that the plaintiff was suing, 
not on his own behalf but on behalf of the company and "on 

the plainest principles of equity" win or lose would allow 
indemnification from the company. Legal aid was not available 
precisely because the plaintiff was in reality suing on be- 
half of a company, though in appearance he was suing on his 
own behalf. 


Lord Enning went on to consider the appropriateness 
of contingency fees, the status of contingency fées’ in North 
America and the policy in England. He concluded ''the general 
rule is, and should remain in England, that a contingency fee 
is unlawful as being contrary to public policy".2©° However, 
Pewelaonco consider the question. of exceptions «to, the 
general rule and found strong arguments for making an excep- 
tion in icases, of, derivative’ (i.e. class); actions. He stated: 


Let me take a typical case. Suppose there is 
good ground for thinking that those in control 

of a company have been plundering its assets 

for their own benefit. They should be brought 

to book. But how is it to be done and by whom? 
By raising it at a meeting of shareholders? 

Only to be voted down. By reporting it to the 
Board of: Trade?: . Only, to, be) putioff,ynes Mr. Moir 
was. At present there is nothing effective 
except an action by a minority shareholder. 

But can a minority shareholder be really expected 
to’ take it? He has nothing to gain, but much. to 
lose. He feels strongly that a wrong has been 
done--and that it should be righted. But he does 
not feel able to undertake it himself. Faced with 
an estimate of the costs, he will say: 'I'm not 
going to throw away good money after bad.' Some 
wrongdoers know this and take advantage of it. 
They loot the company's funds knowing there is 
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little risk of an action being brought against 
them. 


What. then’ 1s. to be ‘done?’ The remedy, as Tvisee 
it, is to do as is done in the United States-- 

to permit ad solicitor to: conduct “atderivative 
action ‘on ‘the basis of ar/eontangency fee 1t 
should be subject to proper safeguards. The 
action should not! bexstarted) except’ onan 

opinion by leading counsel that it is a reasonable 
action to bring in the interests” of the’ company. 
The fee should be a generous sum--by a percentage 
or otherwise--so as to recompense the solicitor 
for his work--and also for the risk that he takes 
of getting nothing if he loses. The other side 
should’ be notified of it’ €rom ‘the: very) bepinning: 
and it should be subject ‘to the approval of The 
Law Society and of the courts With thesersafe- 
guards I think that public policy should favour 

a contingency fee in derivative actions--for 
otherwise,/\in many cases, justicéwi li notbe 
done--and wrongdoers will get away with their 
spoils, 266 


The rationale behind this conclusion applied equally 
to consumer class actions. In such cases, the individual 
Suing on behalf of a class has very little to gain and much 
to lose and in these cases many wrongs will go unredressed 
unless ‘some incentive’ to'sue; 1sircreated:., wOnessuch incentive 
is the creation- of. a provision*allowine Contineency? fees in 
class actions, ‘subject: to’ propem safeeuardsn 


While clearly a class action mechanism and ancil- 
lary support foriit is needed wtheipotentaal mitra oficiass 
actions in a trade practice context should not be overstated. 
The usefulness of class actions here is likely to be limited 
by requirements of proof of reliance by each consumer on the 
representation of the supplier. 


Detailed reforms in this area of class actions are 
being considered in another paper2°/’ and are outside the 
Scope of this discussion. Nonetheless, the next chapter pro- 
poses some procedures for mass redress as ancillary features 
of the criminal and administrative sanctions. 


es ee ee 
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Conclusion And Proposals For Reform Of Private Law Remedies 


The discussion in this chapter has served to empha- 
size that, for the most part, the common law has the means 
and the flexibility, if applied intelligently and imagi- 
natively, to afford redress to a consumer in most cases of 
deception or unconscionability. Thus, statutory reform in 
this area is principally a question of clarifying, codifying 
and refining the present common law position. 


The first priority in the regulation of deception 
and unconscionability is, therefore, a formulation of pro- 
hibited conduct corresponding to and incorporating the common 
law of terms and representations, equitable concepts of re- 
lief, and the present statutory requirements and rationaliza- 
tions of these rules. A proposed list of prohibited practices, 
presenved yin sthetmextichapten) ris fadvanced ds thevbasis jof 
criminal, administrative and civil sanctions in this area. 


The remedies available in a civil action for com- 
mission of a prohibited practice have been a major concern of 
Pats ipartuculancchapter sw Asiwernotéedinsthe discussion of 
this question, the common law position has been rendered con- 
fused and uncertain by the over-categorization of the sub- 
Stantive law. The proposal for a list of practices making no 
differentiation between the types of conduct will partially 
solve this confusion. However, as we noted in the discussion 
of legislative initiatives which have proceeded on this basis, 
residual confusion remains in some cases through a differ- 
entiation of the types of remedies available for different 
practices. The critical importance of reducing procedural 
impediments to effective private law redress was also under- 
scored. 


Thus, based on the analysis of the present status 
of a consumer's rights in relation to unfair trade practices, 
the proposals here advanced represent an attempt to resolve 
the confusion, uncertainty and inconsistency in the present 
law by formulating a coherent set of private law remedies, 
which, together with the procedural reforms advocated in the 
next chapter, are intended to provide consumers with effec- 
tive civil access to jushilee:: 


Proposals for Reform of Consumer Remedies. In our 

rec cc OeMWOMO 
previous discussion of rescission, various alternatives were 
discussed and in the final analysis, it was determined that 
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the present context demanded that the consumer's right to 
rescission be absolute. While an absolute right to rescis- 
sion is the most efficient means of securing redress in that 
it is partly self-executing, certain difficulties in its ap- 
plication must be overcome. In some cases the consumer will 
be rescinding against a retailer for the representation of a 
manufacturer. Therefore, the retailer should in these cases 
have a right to vouch over against the manufacturer (i.e. 
bring him into any action) or claim damages by way of in- 
demnity from the representor. Where the manufacturer or re- 
presentor is a foreign firm, the importer-distributor should 
be deemed ‘ther responsible party vini these circumstances: 


In respect of damages, the major requirement of a 
Statutory provision is that it be clear and unambiguous as 
to what damages are recoverable. Similarly with residual re- 
lief, the powers of the court to grant alternative orders 
shouldsbe speltyoutreleanly: 


Thus, the following provisions are proposed: 


1. Any agreement, «whether written, oralior 
implied, that has been subject of a pro- 
scribed ‘acti or practice maytbe rescinded 
by the consumer against the supplier. 


2. Where the supplier who has engaged in the 
act .or-practice which rsvtheteroundytor 
rescission is someone other than the party 
against whom the consumer is rescinding, 
the party against whom the claim for rescis- 
sion is made, may join the supplier in any 
action for rescission and in any event 
claim damages against the supplier in the 
amount of his loss. 


3. Where the supplier who has committed the 
act or practice which is the ground for 
rescission under section 1 has no place of 
business in Canada, the importer of the 
product or service which is the subject of 
rescission shall be deemed the supplier for 
purposes of sections 1 and 2. 


4(a) In addition to or instead of rescission, 
the consumer who has entered an agreement 


a 


Seater men 
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which has been the subject of a proscribed 
act or practice may claim compensation, in- 
cluding restitution, loss occasioned by re- 
liance upon the agreement,,loss occasioned 
to the expectations reasonably created by 
the agreement and any other damages in- 
cluding damages for loss of enjoyment and 
inconvenience. 


(b) Where in the circumstances the court con- 
Siders it appropriate, the court may award 
punitive damages in addition to those 
damages given in section 4(a). 


(selixcept anva) classaction; the? amountioft 
recovery under sections (a) and (b) shall 
be not less than $100. 


Section 4(c) limits the minimum recovery concept to 
individual claims only. If the provision applied to class 
actions as well, over-deterrence and over-compensation could 
result. 


pwn «any claim -by.a.consumer for relief: under 
thistAct; + «1n, addition, to.or sinstead, of. .re- 
scission, restitution or damages, the court 
may order any other relief which it deems 
just ,and ,equitable. 


This residual provision would have particular ap- - 
plication to unconscionable practices where the relief re- 
quired will often be some modification to oppressive terms 
in an agreement e.g. security provisions, rather than termi- 
nation or compensation. 


Proposals for Reform of Ancillary Matters. 


(t) The parol evtdence rule. While not crucial to 
the availability of redress for deceptive practice because of 
the proposed definition of the prohibited practices, a section 
specifically dealing with the parol evidence rule is useful 
for the sake of certainty and would have the effect of en- 
larging the consumer's right to bring in extrinsic evidence 
of circumstances surrounding the transaction, which may be 
particularly relevant in cases of unconscionability. The 
following provision is proposed: 
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In any proceeding in respect of a consumer 
transaction, no rule of law respecting the 
admissibility of parol or extrinsic evidence 
shall operate to exclude or limit the admissi- 
bility of evidence relating to the understanding 
of the parties as to the consumer transaction or 
a particular term or provision of the consumer 
transaction, or relating? to! thesgeneral cir- 
cumstances of the transaction. 2° 


(tt) The doctrine of privity. The problems pri- 
vity poses may be solved quite simply by redefining "consumer" and 
"supplier". The definition of consumer must include those 
hitherto barred from asserting rights under a contract by the 
absence of a contractural nexus between that persona and the 
supplier. Thus problems of horizontal privity are resolved 
by the following definition of "consumer": 


'consumer' means an individual, other than a 
supplier, who participates in, takes the benefit 
of, incurs the detriment of or is otherwise af- 
fected by a consumer transaction and includes 
the donee, pS ste or assignee of that 
individual .¢79 


Problems of vertical privity are overcome by the 
following definition of "supplier": 


'supplier' means a person, other than a consumer, 
who in the course of his business solicits, offers, 
advertises, or promotes the disposition on the 
supply of the subject of a consumer transaction, 

or who engages in, enforces or otherwise parti- 
Cipates in a consumer transaction, whether or not 
any privity of contract exists between that person 
and the consumer and includes the successor to, 

and assignee of any right or obligations of the 
supplier.2/1 


As we noted earlier, it may be advisable to place some qual- 
ification on the liability of an assignee if the assignee 

now assumes the status of "supplier" for the purposes of this 
proposed Act. We recommended that the Ontario practice be 
adopted thus limiting the liability of an assignee to the 
amount received by the assignee under the agreement. 
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(ttt) Disclaimer clauses. It is recommended that 
attempts to contract out of the provisions of the Act or to 
limit liabilities arising under the Act be made void in a 
provision drafted along the following lines: 


Any term of a contract for the supply of goods 
or services to a consumer under a consumer 
transaction covered by this Act that purports 
Lo excludegenestrictyor modifysor hasithe 
effect) of excluding, 'restricting or modifying 
the rights conferred by this Act or the 
liabilities arising from contravention of 

the provisions of this Act is void.2/72 


Proposals.for. Reform of Civil Access 


(t) The substttuted actton. We propose a sub- 
Stituted action provision as follows: 


Where the Director is satisfied that a consumer 
or class of consumers has a cause of action, or 
a good defence to an action, grounds for setting 
aside a default judgment, or grounds for an 
appeal or to contest an appeal and that it is 
ingthe.public-interest.or proper. to do. so, he 
may, on behalf of and in the name of the con- 
Sumer, or class of consumers, institute pro- 
ceedings against the supplier or defend any 
paogeedangs brought against the consumer by a 
supplier. 4/3 


(it) A minimum recovery proviston. We propose 
that a provision similar to s.1l(b) of the U.S. Uniform 


Consumer Sales Protection Act be incorporated in the Act. 


Such a provision would allow the individual to recover his 
actual loss or damages or a minimum amount ($100) whichever 
is greater in any suit brought for violation of the Act ex- 
cept a suit brought by way of a class action. This proposal 
is designed to provide a modest incentive for an individual 
consumer to sue in respect of violations of the Act. 


(tit) Class action reform. Specific and detailed 
reforms in the area of class actions are outside the mandate 
of this paper. However, certain proposals for costs reform 
in class actions are proposed. 
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(tv) Mass redress procedures. Further reforms for 
civil access are proposed in the next chapter. There, mass 
redress procedures are outlined as an ancillary feature of 
the proposed criminal and administrative sanctions. 


(v) Legal atd provistons. It is submitted that 
legal aid should be made available to any class or individual 
who institutes or defends proceedings under the Act where the 
public IMEerestsso dictarcss 


Taking the concept from s. 170 of the Australian 
Trade Practices Act, the following provision is proposed: 


An individual consumer or class of consumers 

who has instituted, proposes to institute a 
proceeding against a supplier under this Act 

or who is defending a proceeding under the 

Act, may apply to the Attorney-General for a 
grant’ of assistance in ‘respect’ op stne pre -ccaine. 


(vt) Cost reform. The next chapter proposes cer- 
tain modifications” in the present’ costs structure. 


Conclusion. ‘This’ chapter has. directed*s tse. to 
the special problems of private law redress by consumers for 
unfair trade practices. The thrust of the analysis has been 
that the present substantive law is generally adequate to 
protect the consumer civilly and reform in this area involves 
codification and refinement rather than any sweeping over- 
haul of present substantive rights. The remedies situation 
is somewhat less satisfactory and proposals were developed to 
meet the present shortcomings. Thus, having formulated a 
coherent set of rights and remedies, consumer access to the 
legal system becomes of paramount importance. The present 
Status of consumer access to justice and some tentative 
Statutory reforms were reviewed. However, as is obvious from 
the discussion and the proposals, civil access to the legal 
System involves legal, financial and psychological constraints 
which may not be capable of significant reform in isolation 
from other methods of law enforcement. Thus in the concluding 
chapter, we turn to the issues of access and enforcement in 
the context of an integrated framework of criminal, admini- 
Sstrative and civil sanctions designed to achieve an optimal 
mix of the objectives of compensation, deterrence and effi- 
ciency in a trade practices context. 
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V. AN INTEGRATED FRAMEWORK OF PUBLIC AND PRIVATE SANCTIONS 


Introduction 


The previous three chapters reviewed the existing 
law and the means of enforcement in the criminal, admin- 
istrative and private law contexts in terms of the strengths 
and weaknesses of each method of enforcement in securing the 
objectives of deterrence and compensation in the regulation 
of unfair trade practices. 


The conclusion to the review of the criminal law 
stressed the practical difficulties of an exclusively crim- 
inal approach concentrated as it is on deterrent and re- 
tributive objectives. It was suggested that while criminal 
Sanctions, standing alone, suffer from severe limitations, 
an extension and modification of the existing sanctions could 
Ssoive Sume (Of stheypresent difficulties . 


The review of administrative measures in Chapter 
Dith stressed (the ‘oreater flexibility and’éfficiency “of “ad 
Ministrapiverresines ap léast ‘in'performing the "deterrence 
funevtion.” “Ther shortcomings “of the traditional structure wr 
administrative remedies were seen principally as resulting | 
from exclusion of compensatory objectives from their purview, 
although modifications were suggested to enable compensatory 
objectives to be served in some administrative proceedings. 


In our examination of the private law approach, it 
was concluded that the existing substantive law was generally 
adequate to serve the needs of the consumer but that the 
remedies available and the means of access to the legal 
system were in need of some reform. Thus, proposals were 
advanced to secure effective and relevant civil remedies in 
the context of misleading advertising and deceptive and un- 
conscionable practices. Reform of access in the private law 
context was seen primarily as involving the need to eliminate 
the disincentives against individual suits and class actions. 
This final chapter addresses itself to the task of evolving 
a coherent and practical regime of enforcement and access 
both for public and private enforcement through an integrated 
framework of criminal, administrative and civil law remedies. 


The first section of the chapter reviews briefly 
the appropriate objectives, in terms of sanctions, for ef- 
fective trade practices legislation and examines considera- 
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tions that might shape the implementation of these objectives 
in a Canadian context. The next section begins with a pro- 
posed code of the substantive law prohibitions and the final 
section outlines an integrated set of proposals utilizing the 
criminal, administrative and civil sanctions in the enforce- 
ment of trade practices legislation. 


Objectives Of Sanctions And Procedures 


We believe that three objectives are paramount in 
an effective system of sanctions in the unfair trade prac- 
tice context: deterrence, compensation, and efficiency. We 
examine each in turn. 


Deterrence. Any effective system of sanctions 
must ensure that the legal consequences that attach to vio- 
lations remove any incentive to violate. Economic disin- 
centives are operating at an optimal, level if stheysystem of 
sanctions ensures that violators are penalized in the amount 
of their gains from violation multiplied,-by ;the risk of their 
apprehension and conviction. As we have earlier shown, 
Canadian courts, in the imposition of sanctions in their 
field, have for the most part not.come close to this optimum. 
Even the more modest )(and :less,satisfactory),.0bj eetive jf 
ensuring that fines ''tax'"' away all gains from violation, 
ignoring any factor to account for the risk of apprehension, 
has rarely been achieved. Short of writing an optimal deter- 
rence formula into the Act, which would be too rigid in cases 
where it is impossible to calculate the gains from violation, 
we would propose that the sanctions of fines and imprisonment 
be left much as they are, but provide an additional choice of 
sanctions having both deterrent and compensatory objectives. 
One of these is a divestment (unjust enrichment) order in the 
case where compensation of victims of a violation is imprac- 
ticable but disgorgement of the gains from violation in favour 
of the Crown would nevertheless have a deterrent effect ap- 
proaching optimality. 


Compensation. As we have remarked earlier, tradi- 
tionally deterrence has been seen as the preserve of the 
criminal law and compensation the preserve of the civil law. 
It may be true that one can have deterrence without compensa- 
tion (although effective deterrents should obviate the need 
for compensation), but it is almost impossible to conceive 
how any system of private law liability rules could avoid 
having a deterrent effect. For example, in our context, if 
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all potential violators knew in advance of a violation that 
all victims of that violation would have to be compensated 
in full, all incentive to violate would be removed. 


In recognition of the deterrent effects of effec- 
tive compensation machinery and in recognition of the im- 
portance of compensation in its own terms - the right of an 
aggrieved consumer, prejudiced by a violation, to be made 
whole, which the conventional criminal law sanctions do not 
ensure, Our proposals for an integrated system of sanctions 
not only place substantial emphasis on independent individuals 
and collective civil rights of redress, but also include in- 
dividual and collective compensation orders in the range of 
sanctions available to a court following a conviction or 
following the issue of a final prohibition order. 


ELFreLency < A number of somewhat disparate con- 
Siderations can usefully be subsumed under this heading. 


(a) The question of whether one increases the in- 
vestment in public'enforcement resources to increase the 
incidence of apprehensions or instead increases the level of 
sanctions to reflect the existing probability of apprehension 
raises important efficiency considerations. What is an op- 
timal investment in public enforcement resources? 


(b) Assuming that one can never be sure that the 
political constraints facing governments have permitted op- 
timality in this respect, efficiency considerations dictate 
that private law enforcers, willing to spend their own time 
and money on private law enforcement initiatives, be en- 
couraged to do so. Presumptively, such initiatives are 
likely to move us closer to optimal enforcement levels. If 
these had already been attained, it is difficult to see what 
need or incentive private parties would have to take action. 


Accordingly, our proposals on sanctions contem- 
plate parallel public and private law enforcement streams 
which apply in all three principal enforcement contexts-- 
criminal, administrative and civil. 


We regard this concept of the role of the private 
law enforcer as central to our proposals. Without a re- 
cognition of its importance, we are virtually guaranteed 
under-enforcement as typically under-resourced public en- 
forcement agencies are able to take up seriously only a 
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fraction of the complaints they receive, let alone undertake 
independent policing. For example, 5068 complaints were 
received by the Department of Consumer and Corporate Affairs 
in the year ending March 31, 1975. Although we are unable 
to assess the validity of these complaints the Division as- 
Signed 20 per cent for investigation, and about two per cent 
resulted in charges being laid. Fewer than two per cent of 
all complaints originated with the Director. 


We would underscore the fact that private law en- 
forcement initiatives should not be contingent on prior 
public enforcement activity (e.g. a criminal conviction). 

Such a pre-condition would substantially undermine the point 
of encouraging private law enforcement. The importance that 
the private anti-trust suit has assumed inthe U:S. in «the 
general enforcement of anti-trust laws points to the potential 
for privates law enforcement *inethestrade practices) treld. 


(c) Efficiency considerations also have something 
to say about the task of defining the substantive prohibi- 
tions. Clearly, general, open-ended prohibitions that re- 
ceive meaning only by constant litigation are wasteful of 
social resources. ~On the: other hand; a (rigid last, of sspecafic 
prohibitions dependent for alteration or addition on the slow 
wheels of the legislature process to grind out amendments 
may leave consumers exposed for years to abuses before a 
legislative cure as found.,~inwour:;tentativesproposalks for 
a scheme of substantive prohibitions we have attempted to 
provide a high measure of certainty and at the same time 
sufficient flexibility so that each newsabuse ‘contrivedais 
not extended a substantial legislative grace period. 


(d) Efficiency considerations also dictate that, 
where possible, deterrence and compensation objectives should 
be resolved in a single set of proceedings, avoiding wasteful 
multiplicity of actions. Our sanctions structure strongly 
reflects this consideration. Such a structure also enables 
adjustments to be made in the traditional deterrent sanctions 
to reflect compensatory relief granted, thus avoiding over 
deterrence and misallocation of the violator's resources. 


(e) Administrative efficiency dictates that clear 
jurisdictional demarcations be settled so that duplication, 
and thus waste, of public enforcement resources are eliminated. 
If multiple jurisdictions are involved, as in Canada, effi- 
ciency also dictates substantial uniformity in the substantive 
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prohibitions and the structure of the sanctions, so that 
jurisdiction-hopping is eliminated, consumer confusion re- 
duced, mass consumer education programs made more feasible, 
multiple and possible contradictory compliance requirements 
on the part of business avoided, and wasteful litigation to 
interpret different shades of language in different but 
functionally similar statutes minimized. 


(f) Efficiency considerations may also have some- 
thing to say about the choice of adjudicatory body. Ease of 
access and likely docket delays should be considerations in 
tie CUO tCe Om dOGcal courts. a central court, or 4 central 
regulatory agency. Considerations such as whether a central 
regulatory agency, particularly one with rule-making functions, 
is likely to maintain its independence of outlook in the face 
of a highly focused and sustained industry presence also need 
to be weighed. The wide range of criminal, administrative 
and civil sanctions we are proposing be made available to the 
adjudicatory body, often in consolidated proceedings, should 
also influence the choice of the adjudicatory forum and pro- 
cess. | jArjadenent 1sialso caliediifor on the questionof 
whether (the determinations (entailed in ‘the trade practice 
arcaucalt mor the highly specialized expertise often associ- 
ated with regulatory agencies or instead for common-sense 
decisions by adjudicators regularly exposed to a wide spectrum 
of human problems and thus with some sensitivity to the 
question of what the average citizen might properly regard as 
a deceptive or unconscionable practice. 


Our own tentative bias is probably clear. We favour 
leaving all adjudications in particular proceedings with local 
courts, as has generally been the case under Canadian legi- 
Slaton co. thas point. . We see no case for a specialized re- 
gulatory agency or a specially designated court, and indeed 
see considerable potential dangers in both these options. 
Mesiraue practice tield lends. itself extremely well to strong 
applications of common-sense adjudicatory decision-making, 

a sense of the community's feel for what is fair and reason- 
able, and local courts who in their daily work are constantly 
dealing with a wide cross-section of the community are strate- 
gically well-placed to provide this perspective. In this 
respect, of course, we are proposing a substantial departure 
from U.S. traditions in this field. However, we remain to be 
convinced that our faith in the courts, equipped with an ad- 
equate legislative framework, is misplaced. 
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(g) .. Efficiency*consideratmons: also: dictate reduced 
reliance on the criminal law process, with the attendant in- 
ordinate delays described in an earlier chapter, and greater 
use of faster-acting administrative orders to compress the 
time frames in which mass prejudice from a violation can 
occur. Similarly, efficiency gains can be achieved by sub- 
stituting collective civil redress mechanisms for individual 
suits, wherever feasible, both to avoid wasteful multiplicity 
of proceedings and to ensure that meritorious individual 
claims: are in fact pressed pa husmoving tenforcenent® Wevels 
closer to optimal levels of deterrence and compensation. 


(hijo Efficiency considerations) also mictatectne 
evolution of a coherent set: of internal public enforcement 
priorities: given scarce-enforcemént resources. » High priority. 
should be attached to violations where information costs to 
consumers are highest, e.g. complex (and usually expensive) 
goods and services, goods and services where frequent repeat 
sales are not contemplated and violations in urban areas 
where large and unstable populations make communication of 
information about suppliers amongst consumers difficult. 
Priority ‘should also: bevaccordedsyto wiolationsrainy texmsxof 
the magnitude of their potential impact upon consumers, which 
is partly a function of the size of the transaction in question 
and/or partly a function of the number of potential trans- 
actions: likely: tovbe aftteeted: by tthe ivio lations Amsubstant ral 
priority should also be accorded to independent policing of 
mass electronic media advertising where the fleeting and 
often subtle nature of the message makes reactive enforce- 
ment responses to written consumer complaints an unsatis- 
factory index of appropriate levels: of enforcement activity 
in this area. 


Proposals For a Substantive List of Statutorily Proscribed 


Practices 


The following analysis and proposals draw heavily 
upon existing statutory precedents. In compiling the sub- 
Stantive list of practices the following acts were used as 
guides: the Alberta Unfair Trade Practices Act, the British 
Columbia Trade Practices Act, the Ontario Business Practices 
Act, the U.S. Uniform Consumer: SalhesuPractices Act; oB1 bia@es, 
the Australian Trade Practices Act, the U.K. Trade Descrip- 
tions Act, and the U.S. Federal Trade Commission Act. This 
list is not advanced as a definitive statement of the ap- 
propriate prohibitions, but rather as a tentative description 
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of the structure and reach of the prohibitions. 


The Approach to the Definitional Task. In defin- 
ing a substantive list of statutorily proscribed practices, 
at least four basic alternative approaches are evidenced in 
existing Leaishation, 


(i) The formulation of a complete list of prac- 
tices prohibited by statute as exemplified 
in the U.K. Trade Descriptions Act 1967. 


[COMMENT: The advantage of this route is primarily clarity 
and exhaustiveness. However, unless very com- 
prehensively drafted, this alternative is the 
most limited of the four approaches and affords 
the consumer the least protection against 
"creative" malpractice. | 


(11) A general prohibition against deceptive, mis- 
leading (and unconscionable) practices as 
eVciprer reo iti Ss: 5 Or the Federal Irade 
Comurostonr Act ‘and In S. S6(T)lay OL Bit) C-2. 


[COMMENT: This approach, while apparently covering all 
eventualities, promotes uncertainty and invites 
costly litigation. | 


(111) A general prohibition against ‘deceptive, mis- 
leading and unconscionable practices, followed 
by a specific list of practices which does not 
limit the generality of the prohibition. This 
approach is exemplified in the Alberta Unfair 
tmade-spractices: Act. trad 


[COMMENT: This route allows more flexibility than (i1) in 
that the list of practices provides specificity 
while the general prohibition covers the pos- 
sibility that certain practices not listed 
Spéecitically can still be dealt with.| 


(iv) A general prohibition against deceptive, mis- 
leading and unconscionable practices followed 
by a specific list of practices which does not 
limit the generality of the prohibition plus 
a regulation-making power to proscribe addi- 
tional practices. The approach is exemplified 
in the B.C. Trade Practices Act and the Ontario 
Business Practices "Acc. 
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{COMMENT: This is clearly the most far-reaching prohibition 
in that while the list of practices provides some 
specificity, the general prohibition coupled with 
the regulation-making power makes the ambit of the 
statute very open-ended. | 


It is Submitted that optren (iv) /reflects"a reason- 
able balance between uncertainty and flexibility, subject to 
some qualifications. First, it seems appropriate that ma- 
chinery be developed, perhaps similar to that provided for in 
s. 19 of the Consumer Packaging and Labelling Act and the 
U.K. Fair Trading Act, for proposed regulations to be pub- 
lished and commented upon by interested parties before being 
promulgated. Secondly, it is arguable that it might not be 
apt to attach criminal sanctions to the general prohibition 
per se and certainly not to practices added by regulation and 
probably not even’ to all thevenumerated initial) praceices, 

In particular, the very open-textured nature of some of the 
unconscionable practices seems inappropriate as the basis of 
criminal sanctions (despite the fact that the B.C. and Ontario 
Acts have adopted this course)./\\ In, accordance with “our ,ear- 
lier arguments favouring a restricted role for the criminal 
law in this field, we would prefer that criminal sanctions 
only attach to enumerated initial practices involving de- 
ception and only then in cases involving fraud or lack of 

due care or diligence as elaborated in our previous discus- 
Sion of the criminal law. Administrative and civil sanctions 
would of course apply to the whole ambit of proscribed prac- 
tices /7CLf ‘option: (iv) assunacceptabre foption (Li1 je appears 
to be a workable second-best, although many of the above 
qualifications would still apply. 


The General Prohibition: The general prohibition 
1s intentionally drafted in an open-ended manner so as not 
to exclude practices not specifically caught within the 
specific list. Thus the following type of general section is 
proposed. 


Any false, misleading or deceptive representation, 
conduct, act or practice, which has the tendency, 
capability or effect of deceiving or misleading 

a person, or any unconscionable act or practice 

is a violation of this act, whether such re- 
presentation conduct, act or practice occurred 
before, during or after a consumer transaction 

and notwithstanding that the consumer transaction 


[ COMMENT : 


-309- 


was not completed or did not take place and 
includes any false or misleading or deceptive re- 
presentation, conduct, act or practice intended 

to promote directly or indirectly a business in- 
terest with consumers whether or not specifically 
relating to a consumer transaction, without limit- 
ing the generality of the foregoing, includes any 
representation, conduct, act or practice of the 
following kinds:1 


This section provides the setting for the Act by 
integrating the common law doctrines of terms and 
representations and the equitable jurisdiction 

over unconscionability and solves the Nunes Diamond 
problem of the misrepresentation committed within | 
a contractual situation but after the formation of 
the contract. Moreover, it has additional force, 
particularly in an administrative context, by 
reason of the fact that the agreement need not 

have been completed in order that enforcement pro- 
ceedings may be brought and allows more effective 
control over other abuses such as post-contractual 
collectiondpractrces¢ ‘It wilivaltsov be*noted, that 
not only advertising in a conventional sense but 
all forms of sales representations are embraced 

OY thas derina tion: The<referencerta repre- 
sentations intended to promote directly or in- 
directly business interests would enable e.g. 

false claims by a supplier about his contributions 
to environmental protections to be policed. | 


The Specific List of Practices. It is submitted 


that without limiting the generality of the general prohib- 
ition, a specific list of practices including all or most of 
the following be appended. This list is tentative only and 
is intended to be no more than suggestive: 


[ COMMENT : 


1. A representation that the subject of a consumer 
transaction has sponsorship, approval, per- 
formance characteristics, accessories, ingre- 
dients, qualities, components, uses or benefits 
that it does not have:2 (B.C. Trade Practices 
ACE AS 56203) (2))-- 


This prohibits claims or conduct which misre- 
presents such characteristics as the durability of 


[ COMMENT : 


[COMMENT: 


[COMMENT : 


[COMMENT: 
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a product! or tthevekficatyPor avscrvice . | 


2. A representation that the supplier has a spon- 
sorship, approval status, affiliation, or 
connection that he does not have: (B.C. Trade 
Practices ACtIS: Boh. 


This prohibits suppliers from using bogus affilia- 
tions to improve their own status - e.g. claiming 
"authorized dealership" when this is'not the case.] 


3. A representation that the subject of a consumer 
transaction is of a particular standard quality, 
gradé, \style orembdel aLirrois neers HED 0% 

Trade Practices#Acts .2(35) ¢cy) 2 


This prohibits false or deceptive claims regarding 
the nature of thes product/or service: suchyas* a 
claim that the model or style is the latest when 
it is not, or thatvalicertain product T1svequavaient 
to another product or model when it is not.] 


4. A representation that the subject of a consumer 
transaction has been used to an extent that is 
different from the fact:° (B. Coe Trade Practices 
Act s. (2)(3)(d)). RAs Rde z 


This prohibits claims which misrepresent the nature 
of the past use of the product’ ='e¢vp. a representa- 
tion that a car taken as trade-in is a "'demonstra- 
tor". ] 


5. A representation that the subjéectof auconsumer 
transaction is new or unused if it is not, or 
if it is deteriorated, altered, reconditioned, 
or reclaimed:© (B.C. Trade Practices Act s. (2) 


(3) (e)). 


This prohibits claims that represent as new a 
product which has been used or returned by a 
customer, or claims that a product which over time 
has deteriorated is new and claims that a product 


1s slightly used when it has been used a great 
deal. ] 


6. A representation that the subject of a consumer 
transaction has a particular prior history or 
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usuage if it has not:’ (B.C. Trade Practices 
cise FG) AE is 


[COMMENT: This prohibits claims which misrepresent the his- 
tonyoOfvarproduct- \exgie Vdriven, on ;Sundays to 
church and back" - or a representation that an 
appliance is "freight damaged" when it has been 
used and traded in. |] 


7s A representation that the»subject of a consumer 
transaction is available or is available at a 
bargain price for a reason that is different 
from the fact:8 (B.C. Trade Practices Act 
ane (560) Niky kvede Oretac 


[COMMENT: This prohibits advertising such things as ''fire 
Sale omr lost jour slease! mhene athistisonot “true 
oOpoeclaims ysuch as .\freeé. subscriptions: to boost our 
cincuiatron''pwhrere this is not true) 


8. A representation that the subject of a consumer 
transaction has been made available in accor- 
dance with a previous representation if it has 
not:2 (BuG soTrade «Practices Actesvi2(3) th) ): 


[COMMENT: This prohibits the passing off of a different 
product or service as the one previously advertised. | 


9. A representation that goods or services are 
available if the supplier has no intention of- 
supplying or otherwise providing the goods or 
services as represented or if the supplier does 
not have any reasonable grounds on which to 
believe that he has the ability to supply or 
otherwise Ge aee thé, coods ror sservitces as re- 
pHhesented: O (Alberta, Unfair Trade Practices 
Act s. 4(1)(d)(x)). 


[COMMENT: This prohibits bait and switch tactics. ] 
10. A representation that a price benefit or other 
advantage over another supplier's goods or 
services exists, if it does not:!1 (B.C. Trade 


Practices Ach) s.fe2garta in 


[COMMENT: This prohibits claims which misrepresent the re- 


[ COMMENT: 


[COMMENT : 


[COMMENT: 
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ductionsin price of fan item) ‘thepveguilar price’ of 

an item, or value of other benefits that come with 
the product. It also provides a limited avenue of 
attack onvartificial’ product ditterentiation J 4 -1t 

would also give a supplier a right of recourse in 

the event of misleading comparative advertising by 
a competitor. | 


11. A representation that a service, part, replace- 
ment “or repair “1s needed 1 hertiys not:!2 (B.C. 
Trade Practades Act isa i2 (Sok) 


Self-evident. ] 


12. A representation that any solicitation of, or 
any communication with, a consumer by a sup- 
plier is for a purpose or intent different from 
the fact:15 (BiG Trade Practices Actes. 2(3) 
(1)). 


This prohibits suppliers gaining access to a con- 

sumer under a reason different from the true pur- 

pose; 'esgiisa tclaimiby taesupplicratharinie, 15staking 
a ‘Survey when theereabipurpose iis: asalie or claims 
of a "free'' promotion of goods which the consumer 

must ultimately purchase. | 


13. ‘A representation, that..a, consumer transaction 
involves or does not involve rights, remedies, 
or obligations if the representation is decep- 
tive or misleading:14 (B.C. Trade Practices 
Act 15. 1203),Gn))). EV ees; 


This prohibits conduct that misleads the consumer 
as to the nature of his rights and obligations, 
such as representing a warranty as unconditional, 
or a down-payment as recoverable when this is not 
the case. 


14. A representation by conduct or otherwise as to 


the authority of a salesman, representative, 
employee, or agent to negotiate the’ final terms 
of a consumer transaction if the representation 
is different from the fact:15 (B.C. Trade 
Pracescces: Act... S772 041004): 
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[COMMENT: This prevents situations whereby a salesman repre- 
sents his authority as final where he does not 
have such authority and the supplier can later 
disavow responsibility for the salesman's repre- 
sentations. | 


15. Giving an estimate or quotation of the price of 
the goods or services which is materially less 
than the price of the goods or services as sub- 
sequently determined or demanded by the supplier 
and the supplier has proceeded with his per- 
formance of the consumer transaction without 
the express and freely given consent of the 
consumer: 16 (Alberta, Unfair Trade Practices 
noes. ACI) Cd tava) 


[COMMENT: This prohibits the deliberate under-estimation of 
the cost of a product or service as often occurs, 
e.g. in the auto repair or moving industries. | 


loxWhere ‘the price of a‘unit of a consumer trans- 
action is given in, an advertisement, display, 
or ™mepresentationy the failure to wive pain *the 
same advertisement, display, or representation, 
at least equal prominence to the total price of 
the consumer transaction:17 (B.C. Trade 
PeaeclecessAct, Ss! 2(4)'(2) ).. 


[COMMENT : this prohibits jthe use, of deceptive price tactics 
whereby the actual price is hidden within the claim 
of varunde. price: ver‘enyithevcostiofiva ‘set, of 
encyclopedias as 10¢ a day when the full price is 
$400 or the claim of dance lessons at $10 a lesson 
when the consumer is compelled to pay a total price 
of $1000. ] 


17. A representation using exaggeration, innuendo or 
ambiguity as to a material fact, or failure to 
state a material fact, if such use or failure 
misleads or tends to mislead.!8 (Ontario, 
Business Practices Act, s. 2(a)(xiii)). 


[COMMENT: This prohibits the use of exaggeration as to the 
nature or utility of a product which would mislead 
the customer as to its worth - e.g. claims that a 
product is "good for life''. In addition, it pro- 
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scribes certain classes of non-disclosure of mate- 
rial factsvand ‘thus lays ther basis fora limited 
affirmative disclosure doctrine. |] 


18. A representation that the consumer will receive 
a rebate, discount’ or other benefit as.an i1n- 
ducement for entering into the consumer trans- 
action “in ‘returrm for giviny the supplier the 
name of prospective customers or otherwise 
helping ‘the’ supp hrer"enter) into other consumer 
t¥ansactions af, the: receipe or the benefit 1s 
contingent upon an’ ‘event occurring after the 
consumer enters into the transaction.!9 (U.S. 
Uniform Consumer Sales Practicés Act, s. 3(11)). 


[COMMENT: This forbids referral selling. | 
19: An inducement or invitation: to’ another person 


to participate aun ay scheme*of pyramid selling. 
(Bil Gs2) (S30 s 02) 2) 


20 


[COMMENT: This prohibits pyramid selling schemes. ] 


2.0.2 The use oft contest, Wotteriés or gamnes of 
chance or Skit), ‘or mi xedsichance “or *ski11 » ‘or 
the.offer of ‘sits prazes and “other free items 
unless 


(a) there is adequate and fair disclosure of the 
number <and) value of ‘the prizes sand *the 
chances of winning in any area to which 
prizes’have been allocated, 


(b) distribution of the prizes or gifts is not 
delayed, 


(c) selection of participants or distribution 
of prizes as’ made ‘on ‘the’ baSiisof skill or 
on a random basis in any area to which 
prizes have been allocated. 21 


[COMMENT: This prohibits deceptive practices in promotional 
contests. | 


21. ‘A representation in the form of a-‘statement, 
warranty or guarantee of the performance, 


[COMMENT: 


[COMMENT: 


[COMMENT : 


[COMMENT : 


“Lo 


efficacy or length’of life of a product that is 
not based upon an adequate or proper test there- 
of, the proof of which lies upon the person 
Makinguthe representation (Bill G-2, 8: 36(15 
(b)). 


This incorporates a limited advertising substan- 
tiation requirement in line with our previous 
analysis of this subject. ] 


22. A representation that a test of the performance, 
efficacy orilensth of life of theoproduct! has 
been made by any person is misleading unless 
the representation was previously made or pub- 
lished by the person by whom the test was made 
or permission to publish the representation was 
given in writing by the person by whom the test 
was made. 


Thisvaddsta further element to. thesrequirement of 
advertising substantiation in no. 2].] 


255 Ae pepresentapioniaseto: the! resultsiof. any test 
efithesperiormanceyeetficecyror length of life 
Cra productowherei the representation is false, 
deceptive or misleading. 23 


This prohibits misrepresentations of test results. |] 


24. A representation that the method of manufacture, 
production, processing or reconditioning is of 
a particular type, standard or quality when it 
is not, or a representation concerning the 
person by whom manufactured, place and date of 
manufacture, where it is deceptive, misleading 
OreT ase. 


This prohibits claims which misrepresent the nature 
of the method or means of production e.g. claims 
that a product is "hand-made'' when it is not, as 
well as prohibiting false claims concerning the 
place or date of manufacture - e.g. "made in Canada" 
when this is untrue. | 


25. The entering into of a consumer transaction in 
which the supplier had made a misleading state- 
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ment of opinion on which the consumer was likely 
to rely to his detriment:25 (U.S. Uniform Con- 
sumer Sales Practices Act, s. 4(d)(6)). 


[COMMENT: This prohibits misleading expressions of opinion, 
not necessarily previously covered in prohibitions 
which address themselves to factual misstatements, 
such as misleading representations as to the poten- 
tial earning power of a consumer who buys a home 
knitting machine from the supplier. | 


NOTE: The: following practices: arecoften, thoughtsof 25 \¢x- 
amples of unconscionable practices: 


26.0 The subj ecticnfotothedconsumnerstozundue pres= 
sure by a suppliéreto enter: intotatconsumer 
transaction:26 (Alberta Unfair Trade Practices 
Act, s. 4(1)(a)). a Sha 


[COMMENT: This prohibits the use of high pressure sales 
tactics! 


27. Thejentering into of-a consumer transaction 
where the consumer was taken advantage of by 
his inability or incapacity reasonably to pro- 
tect his own interests by reason of his physical 
or mental infirmity, ignorance, illiteracy, age, 
or his-anabalitystovunderstandrthe: characters, 
Nature; or language ofthe consumer transactzon, 
or any other matter related thereto:27 (B.C. 
TradegPracticesmAct 1s wis (2a (bw 


[COMMENT: This prohibits unconscionable sales tactics that 
exploit individual weaknesses, e.g. those of elderly 
people or people who speak little English. ] 


28. The entering into of a consumer transaction, 
where at the time the consumer transaction was 
enteredjintoy therpriceserosslymexceeded ithe 
price at which similar subjects of similar con- 
Sumer transactions were readily obtainable by 
like consumers:28 (B.C. Trade Practices Act, 


Sts (2) (ep), 


[COMMENT: This prohibits the entering into of transactions 
where the consumer believes that the goods are 
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competitively priced when in fact the goods are 
grossly over-priced. ] | 


29. The entering into of a consumer transaction when 
at the time the consumer transaction was entered 
into, there was no reasonable probability of 
full payment of the price by the consumer: 29 
(prGpaupaae Practices Act, 's.8'3(2) (d)):. 


[COMMENT: This prohibits the sale of goods to a consumer, 
€.g. on generous security, when the consumer is 
unlikely to be able to meet his payments. ] 


30. The entering into of a consumer transaction 
where the consumer was unable to receive a sub- 
Stantial benefit from the subject of the trans- 
action:30 (U.S. Uniform Consumer Sales Prac- 
Gices Act) ts. 4 ¢)-(3))% 


[COMMENT: This prohibits conduct such as the sale of two 
vacuum cleaners to two poor families whom the 
salesman has reason to believe share the same 
apartment. | 


31. The entering into a consumer transaction where 


the terms or conditions on, or subject to, which 
the consumer transaction was entered into by the 
consumer are so harsh or adverse to the consumer 


as to be inequitable:31 (B.C. Trade Practices 
Actes ss 3(2):(e)5 t 


[COMMENT: This provision preserves a general residual equit- 
able jurisdiction to review oppressive contractual 
provisions. | 


Proposals For Access And Enforcement 


Introduction. Under our proposals summarized in 
Table I, either the State or a private consumer may bring 
proceedings for a criminal conviction, a prohibition order 
or Civil redress. However, within the first two types of 
proceedings, the traditional classifications of relief are 
partially merged. Thus, within a criminal action brought by 
either the State or an individual, ancillary to a conviction, 
an order for compensation for losses occasioned by the mis- 
conduct and ancillary administrative remedies are available. 
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Similarly, upon the application for a prohibition order, an- 
cillary relief is available in the form of compensation and 
various subsidiary administrative orders. 


The State procedure assumes the creation of a 
position of "Director" with authority vested in the holder 
of the office to apply to the Attorney-General for initiation 
of criminal proceedings, to institute an application for a 
prohibition order in the courts upon his own initiative or 
upon the application of an individual or group. or to in- 
stitute "substituted" civil actions on behalf of individuals 
or groups where the public interest so dictates. 


An individual consumer may, upon his own initiative, 
lay an information and conduct a criminal prosecution for 
summary conviction offences and seek ancillary compensatory 
and administrative sanctions. An individual consumer or class 
of consumers may also commence an action for a prohibition 
order and with it similar ancillary sanctions. Finally, an 
individual consumer or class of consumers may commence in- 
dependent civil redress proceedings. 


It is obvious that there is a strong element of 
parallelism in our proposed scheme for enforcement and re- 
dress. The: justification forethis 116s).1m our sear iver pana! - 
ysis of the efficiencies to be achieved by integrating deter- 
rent and compensatory objectives into a single set of pro- 
ceedings, whatever form they may take. 


Public Enforcement. 


(1) Powers of the Director. Under the proposed 
structure the position of Director necessitates vesting the 
holder of the office with powers similar to those now vested 
in the B.c., Alberta and Ontario Directors of Trade Practices, 
and involves an extension of the authority now held by the 
Director of Investigation and Research under the Combines 
Investigation Act, whose present powers are limited prin- 
cCipally to investigation and inquiry under s.8, authority to 
obtain court orders to sustain the inquiry under s.12, and a 
referral function by which evidence of contravention is re- 
mitted to the Attorney-General for possible prosecution under 
S.15. Similar but more extensive powers of investigation and 
inquiry are vested in the provincial Directors.° 


As the Combines Investigation Act provides solely 


aA 


for criminal sanctions, enforcement decisions rest ultimately 
with the Department of Justice. The Director of Investigation 
and Research has few formal direct powers of enforcement as 
such under the Act. Under our proposed structure, the en- 
forcement processes utilizing administrative and civil re- 
medies will be vested in the Director. This proposal follows 
the provincial precedents in B.C. and Alberta where the 
Director is empowered to commence actions for injunctive and 
other relief upon his own initiative55 and is empowered to 
commence a substituted action on behalf of a consumer or 
class of consumers. 34 


The specific role of the Director within each type 
of proceeding is discussed more fully below. However, at the 
outset we propose that the following general powers based on 
those now held by the Director of Investigation and Research 
under the Combines Investigation Act and the provincial trade 
practice Directors? beivested “in the’ Director: 


(a) enforcing the Act and the regulations, 35 


(b) receiving and acting on complaints respecting 
consumer transactions and, where applicable, 
attempting to resolve complaints by mediation, 
or other methods acceptable to the parties, 56 


(co) We ditectinean) Inquiry "into matters injrespect 
of which he has reason to believe that a 
provision37 of the Act had been or is about 
to be contravened38 or whenever he is directed 
to do so by the Minister, 39 


(d) informing consumers and suppliers on a contin- 
uing basis of the provisions of the Act, the 
regulations and their respective rights and 
duties, 4 


(e) publishing, from time to time, as advisable, 
or upon the direction of the Minister, reports 
respecting the administration and enforcement 
of the Act and the regulations, 41 


(f) holding public hearings on proposed regula- 
tions under the Act and reporting thereon to 
the Minister, 


(g) 
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maintaining public records of all enforcement 
proceedings taken under the Act, all criminal 
judgments, interim or final administrative 
orders, all civil judgments in substituted 
actions rendered under the Act, all assurances 
of voluntary compliance entered into under the 
Act, and all material supplied under advertis- 
ing substantiation orders issued under the 
Act. 42 


Clearly to sustain these; powers of entorcement, 
supplementary powers of inquiry are necessary. Thus the 
following authority to order information or documents to be 
furnished, are necessary: wihese,powersa form the most] partiare 
already vested in the Federal and Provincial Directors and 


include: 


(a) 


(b) 


power to require a consumer or supplier to 
furnish information’ toi the: Directorirespectineg 
any matter under investigation, including 
power to. edivisetia Sipp lier or class 301 
suppliers to submit documentation to substan- 
tiate advertising claims. 44 


power to: apply: to, the court: for;'an order 
permitting the. Darectom torentern prenisespeainn 
remove records and documents relevant to the 
matter under investigation. 44 


The discretionary duties of the Director would involve: 


(a) 
(b) 


(c) 


the conducting of research, 


the holding of public hearings on matters 
pertaining to the present or future admin- 
Msitragvonvar ther ler 


the publication of studies respecting the 
Act and its enforcement. 45 


(71) The ertminal action. 


--Elements of the Offence 


It 1s proposed that a criminal action should lie 
for a contravention of some of the provisions of the Act. 
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It was noted in a previous chapter 46 that only some of the 
practices specified in the list of prohibited practices are 
appropriate for criminal prohibition. We tentatively re- 
commend that a criminal action only lie for the practices 
number 1-16, 18, 19, 23, 24 in the proposed list. We have 
omitted the practices usually conceived of as unconscionable 
Practices; ? (26-61) 7 andspractices! 1731 205%219922°and* 25, deal- 
ing with affirmative disclosure, advertising substantiation 
and misleading statements of opinion where the objective of 
the prohibitions is improved information rather than the 
elimination of deception per se. All of the omitted prac- 
tices will, of course, remain subject to administrative and 
Civil sanctions. 


--Procedure for Commencement of the Action 


The criminal action brought by the State for con- 
travention of the Act would follow the existing procedure 
under the Combines Investigation Act and amendments. At 
presentynasciiminal acvionires tat sthée! discretion “of. the 
Attorney-General under s.15(2) pursuant to an inquiry by the 
Director. The inquiry may be initiated by the Director him- 
self under the proposed powers outlined in the previous pages 
Or upon application by six persons as is now the case under 
s.7 of the Combines Investigation Act. We recommend that the 
current provisions remain intact for-the purposes of the pro- 
posed Act with the addition of a provision requiring notice 
of the six’ person ‘application to the’ Director ‘to be given to 
the supplier in question so as to allow him an opportunity to 
establish the defences to criminal charges that we previously 
outlined. Should the Director decide to discontinue the in- 
quiry or should the Attorney-General decide not to prosecute 
upon application of the Director for a prosecution, the 
Director should be required to inform the applicants for an 
inquiry of the reasons for the decision (leaving open the 
possibility of a private prosecution). Consideration could 
also be given to making the fact of his inquiry generally 
known to the public. 


Within this procedure, it seems advisable, as we 
have previously argued, to reduce reliance on formal criminal 
processes by allowing a supplier to pre-empt a criminal ac- 
tion where he is willing to undertake to comply with the Act 
in the future. Therefore, we recommend a provision similar 
to s.15) ofthe 2B. ©. Trade Practices Aet,'*s': 10 of the Alberta 
Unfair Trade Practices Act and s.9 of the Ontario Business 
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Practices Act whereby the Director may ask for an assurance 
of voluntary compliance. We propose that the Director be 
given the following authority: 


Where the Director has reason to believe. that 
the supplier has engaged in or is engaging in 
an <actcorppractice) inval/contraventionsor) thas 
Act, (thes Pirector 


(a). instead of; ordering) ancinguiry anto7the 
matter or proceeding with an inquiry into 
the matter, or making application to the 
Attorney-General to take proceedings against 
the supp lier,.and:s 


(b) “af hesis satistred that ithe supplier nas 
ceased engaging in such practices, 4/7 


may accept from the supplier a written under- 
taking or assurance in such form and containing 
such terms and conditions as the Director may 
determine, and without limiting the generality 
of the foregoing, the undertaking or assurance 
may include any of all of the following terms 
or conditions: 


(c) an undertaking to comply with the require- 
ments of the Act and the regulations48 


(d) an undertaking to refrain from engaging in 
such acts or practices49 


(e) an undertaking to redress the consumer or 
class of consumers designated in the under- 
taking for any damage or loss sustained by 
the acts or practices, including money 
necessarily expended <n theseourse sok 
making or pursuing a complaint to the 
Divector 


(f) an undertaking to make public, in the form 
and manner prescribed by the Director, the 
fact of contravention of the Act. 


(g) an undertaking to advertize to the public 
in the media in such a manner as will assure 
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prompt and reasonable communication to 
consumers, on such terms and conditions 

as determined by the Director, the 
particulars of the contravention, in 

order to correct any residual misim- 
pressions created by the act or practice?l 


(h) an undertaking that the consumer trans- 
actions involving the supplier and the 
consumers or class of consumers designated 
in the undertaking will be carried out by 
the supplier in accordance with terms ang 
conditions specified in the undertaking? 


(i) an undertaking to reimburse the Director 
for the costs of any investigation. °3 


In order that an assurance of voluntary compliance 
carry with it some greater weight than merely a promise to 
try harder, it is recommended that on the acceptance of the 
undertaking, it be deemed, for the purposes of the Act, a 
Statutory order for breach of which a criminal prosecution 
may lie in its own right without the necessity to prove the 
original violation. 54 


--Defences 


Obviously, compliance with a previous assurance of 
voluntary compliance in respect of a violation should be a 
defence to any subsequent criminal prosecution for that viola- 
tion. 


We also recommend the due care defence and sub- 
sequent publication of a correction, available to the sup- 
plier under s.37.3 of the amendments to the Combines Investi- 
gation Act, be retained in the present context but that such 
a defence be conditional on a third element -- i.e. a reason- 
able offer of amends to consumers already aggrieved by the 
violation. 


-eSanctions 


The major criminal sanction pursuant to a convic- 
tion must, of course, remain the traditional sentence of a 
fine and/or incarceration. As our analysis assumes that the 
offences designated as "criminal" are to be classified as 
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"hybrid" offences, an obvious distinction in the severity of 
the penalty will be made depending on whether the Crown pro- 
ceeds summarily or by way of indictment. 


The fine is the sanction most frequently resorted 
to in’ the: present, Combines Investigation Act.for offences 
under 5.36 and §.37, but as noted in our discussion. of the 
nature of: the-criminal. laws Sanction, yats« value; as’ da) deter- 
rent, at least«atypresent,.as subsectotossome,severe re- 
servations. 


Our proposals contemplate the merging of the tradi- 
tional criminal, administrative and civil sanctions within 
the criminal sentencing process. Thus the fine and/or in- 
carceration are retained as major sanctions, but ancillary 
to a criminal conviction, andyas) part.of the sentencing powers 
of the court, administrative and civil sanctions may be im- 
posed. Therefore, upon a criminal conviction the following 
range of sanctions should be available to a court: 


(i.e) Fines Thenexisting finesceidings under, the 
Combines Investigation Act have been raised in the proposed 
amendments and we suggest no further change. 


Cia), sincarceratvon . As this is clearly a little- 
used sanction in prosecutions for regulatory offences and 1s 
likely to remain. so, there seems little point in proposing 
changes to it. 


(iii) )Prohibition Order. [taiseproposeds that 
certain administrative sanctions be made available as part of 
the sentencing powers of the court. Section 30 of the 
Combines Investigation Act already provides this general 
prohibitory power and we propose that it be retained. In 
addition, a corrective advertising order should lie in the 
discretion of the court in selecting appropriate criminal 
sanctions. 


Thus, at the time of sentence and upon application 
of the Attorney-General, the Director or a consumer, or class 
of consumers, the court should be empowered to impose, in 
addition to any other penalities, a prohibition order and/or 
and order to publish corrective advertising in the media so 
aS to ensure prompt and reasonable communication with con- 
Sumers on terms and conditions and in the form dictated by 
the court. However, an order for corrective advertising 
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should only be available in the event that the court is con- 
vinced that it is necessary in order to correct residual mis- 
impressions created by the original act or practice upon 

which consumers are still likely to rely to their detriment.» 


Breach of these orders, when imposed, would of 
course result in the commission of further and separate 
criminal offences. 


(iv) Compensation. Again as part of the sentenc- 
ing process, it is recommended that the court be empowered 
to order either individual or mass compensation to consumers 
who have suffered loss by reason of the contravention. A 
Similar compensatory power exists already in the context of 
e.g. section 653 of the Criminal Code which provides: 


(1). ALcourt that convicts: an: accused) of an 
indictable offence may, upon the application 

of aupenson} aperieveds'at the! time sentence:is 
imposed, order the accused to pay to that person 
an amount by way of satisfaction or compensation 
for loss of or damage to property suffered by the 
applicant as a result of the commission of the 
offence of which the accused is convicted. 


(2) Where an amount that is ordered to be paid 
under subsection (1) is not paid forthwith the 
applicant may, by filing the order, enter as a 
judgment, in the superior ccurt of the province 

in which the trial was held, the amount ordered. 
to be paid, and that judgment is enforceable 
against the accused in the same manner as if it 
were a judgment rendered against the accused in 
that court in civil proceedings. 


We propose a similar provision whereby upon ap- 
plication of a consumer, class of consumers, the Director or 
the Attorney-General at the time of sentencing, the court may 
order compensation in the amount of loss or damage suffered 
applying the civil damages rule proposed in Chapter IV. 


(ar )\iDavestment . In addition to any other sanction, 
it is recommended that an order in favour of the Crown for 
divestment of the profits gained from a contravention of the 
Act lie in the discretion of the court where compensation of 
aggrieved parties is not reasonably practicable. 
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(vi) Residual Relief. Finally, it is recommended 
that the court be vested with discretion, as is presently the 
case under the Alberta Unfair Trade Practices Act,°6 to vary 
the terms of relief and grant residual relief in the form of 
rescission, restitution, contract modification or such other 
relief ‘as the’ court: sees) fit ini theycrreums tances: 


(tit) Admintstrattve sancttons. 


--Procedure 


Section 29.1 of the amendments to the Combines 
Investigation Act contains a provision for a court to issue 
a prohibition order upon the application of the Attorney- 
General of a province. This follows broadly the precedent 
of s.30 ‘of the Gombines Investigation Act; » lnere aretceverat 
shortcomings to the Federal procedure and while the concept 
of administrative relief in this area is sound, the quali- 
fications imposed in the amendments limit the effectiveness 
of the adhinistrative orders-y ihe primary objection, to S29 71 
is that it imposes too exacting a set of conditions upon the 
availability of ‘an “anterim) injunction) The rationale for %an 
injunction is’ the need for quick, effective’ action) to restrain 
an alleged.contravention. “For exampleiiis 17 ofthe» B.C. Trade 
Practices Act and ’si15(2) of the Alberta Unfairelrade Practices 
Act set out proof requirements’ dimectedispecificalidy atire- 
butting the traditional conditions needed to be met for an 
interim injunction. Thus, in B.C. in an application for an 
interim injunction: the! ‘court’ as) required) ito, pivejiercater 
weight to the protection of consumers than’ to the interests 
of the supplier and in both B.C. and Alberta no bond is re- 
quired to be posted and irreparable harm to the applicant need 
not be established. The assignment of pre-eminent status to 
the consumer interest over: other anterestsanitheve.C. Act is 
difficult to defend and, in our view, seems unnecessary. How- 
ever, we do-recommend that the B.C. and Alberta rebuttal of 
traditional proof requirements -- i.e. the abolition of the 
necessity to post a bond and to prove irreparable harm, be 
combines with the further Alberta provision establishing 
positive proof réequiréments:.’ Section a5G1) offithe’Aiberta 
Unfair Trade Practices Act prescribes civil proof requirements 
for an interim injunction by which the court must be satisfied 
that there are reasonable and probable grounds for believing 
that there exists an immediate threat to the interests of 
persons dealing with the defendant supplier by reason of an 
alleged unfair act or practice or, alternatively, that the 
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applicant has established a prima facie case for the existence 
of an unfair act or practice. This proposal eliminates the 
restrictive provisions that currently inhibit use of interim 
injunctions procedures and place in their stead standard and 
accepted civil proof requirements. 


A second shortcoming of the present Federal Act 
concerns the need for proceedings to be commenced by the. 
Attorney-General. In order that the procedure operate as 
expeditiously as possible, we recommend that the Director be 
permitted to apply to the court directly for a prohibition 
order and ancillary relief. 


Under s.29(2) of the amendments to the Combines 


Investigation Act at least forty-eight hours notice of the 


application for any injunction must be given to the defend- 
ant and we propose that this provision be retained. 


--Defences 


The only defence to an administrative order that we 
envisage is'the;existence of/anprior assurance; of;voluntary 
compliance obtained by the Director prior to the application 
for an injunction or during the forty-eight-hour notice 
period s.equired), by 482942). 


--Remedies 


The formulation of appropriate remedies in this 
Gontext is crucial to the effective operation of the Act as 
the administrative order is envisaged as likely to become the 
most common public enforcement procedure, ultimately pre- 
dominating over criminal sanctions. 


Section 16(3), of; the,B.C.. Tradé..Practiées Act pro- 
vides that in an action for a permanent injunction, whether 
brought by the Director or any other person, the Court may 
alsosonder restitutionary. relief. ‘Under s«ll,of the Alberta 
Unfair Trade Practices Act, an aggrieved consumer may apply 
to the Court for injunctive relief and a full range of an- 
cillary relief. The provision of substituted action pro- 
cedures in both Acts enabling the Director to bring civil 
proceedings on behalf of aggrieved consumer involves further 
coalescence of administrative and civil sanctions. We be- 
lieve that on the making of a final prohibition order, an 
extensive range of ancillary orders should lie in the dis- 
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position of the Court. Our regime of administrative sanctions 
would be framed as follows: 


(ay” Unjunctive’ and Declaratory” Rela er? Injunc- 
tive and declaratory are the major sanctions contemplated 
within the administrative scheme. Following the Alberta Un- 
fair Trade Practices Act, the B.C. Trade Practices Act, the | 
court should be empowered to issue interim and permanent 
prohibition orders restraining the supplier from engaging in 
the act/or practice: complained“of ds, well* as) declaring! the 
act or practice in contravention of the Act.°7’ As a term 
of a final prohibition order, the court should be empowered 
to\ineludeé an order “Tor ‘corrective advertising tOllowing S. 
16 of “‘the-Adberta Unfair frade Practices» Act, and srlo of the 
B.C, ‘Trade Practices Act" where! the court, pursuant’ tea: de= 
claration or injunction, may further order the: supplier’ to 
advertise toithe* public in?thesmédia-in- suche a manner’ asivto 
ensure reasonable and prompt communication to consumers on 
terms sét by the court, the partrculars off anyoaudement, de- 
claration or-order made by the court. “As previously sub- 
mitted, the order for corrective advertising should only lie 
in cases where there is a reasonable probability that resi- 
dual misimpressions created by the original act or practice 
are likely?to continue’ tolaffect consumers’ decisions in the 
market-place. A court should also be empowered to make in- 
terim-orders. freezing a siipplicr'sS asserSor appointile wa 
receiver where this is necessary for the protection of consumers 
(following * sections I3 and TSA of the B.C Act and 5.0 Of tne 
Alberta Act). 


(te Compensetion: Paralleling “the scheme o£ 
Sanctions we proposed in criminal proceedings where compensa- 
tion may be ordered pursuant to a criminal conviction, we 
propose that ancillary relief in the form of compensation be 
available’ following an order for injunctive relier:. Thus, 
upon the issuance of ‘declaratory or in junttive reticr. the 
court should be empowered also to order the supplier to 
compensate consumers or a class of consumers in the amount 
of any loss or damages suffered as a result of the violation, 
including restitution of property or money transferred or paid 
to the supplier. | In the calculation of damages,” the’ court 
should be instructed to apply the civil damages rules out- 
lined in Chapter IV. 


(177 )o /RECISSioO7N. In some cases compensation in the 
form of civil damages will not be an appropriate order and we 
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propose that again ancillary to an order for administrative 
relief the court should be vested with discretion to grant 
rescission or cancellation of a contract or class of contracts. 


(iv) Divestment. Again following the scheme pro- 
posed for criminal sanctions, we propose that in circumstances 
where compensation or mass relief are not reasonably prac- 
ticable, the court have the discretion to order divestment of 
profits obtained from the contravention in favour of the 
Crown. 


(viMinhes dua loiRe lie fi. We propose that a court be 
empowered to grant such other relief as it considers proper 
in the circumstances either in relation to individual con- 
122005 Or ClassCs (Ot Contracts (¢€.¢: contract modification wan 
Gases Of unconsciondpnlity) . Aliiordersiianciidary to apres 
hibition order should only be made on a final order. 


(tv)' The substituted ctvil action. 


--Procedure 


imo tos therthree provincial TradeVPract ices Acts°8 
incorporate the concept of the substituted civil action by 
the Director on behalf of consumers and we strongly endorse 
the concept. jmisdiotedwim Chapter Vi cthe concept vof ‘the, sub- 
Stituted action solves many of the potential constraints on 
the litigation of consumer claims by eliminating at least in 
part the psychological and financial barriers thrown up by 
the present System! This right;of substitution is clearly 
most appropriate to situations where a large number of con- 
suiers- haveirdirectorandirect interests at stake e.g. a 
classmacteen comdindividual “testi ica'se. 


pecetonr4 of the B.C. Trade Practices Act and) s.k0 
of the AlbertanIntair Trade Practices Actsetvemt the require- 
ments and procedures to be followed in a substituted action 
and we propose similar provisions be incorporated within our 
civil redress scheme. Thus, we recommend that where the 
Director is satisfied that a consumer or class of consumers 
has a cause of action, defence to a cause of action, grounds 
for setting aside a default jugment, grounds for an appeal or 
to contest an appeal, and this is in the public interest he 
should be empowered to commence or defend a civil action in 
the name of and on behalf of the consumer or class. In 
respect of the action, the Director must first seek written 
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consent of the consumer (in individual claims) and thereafter 
has the same rights in and control over the proceedings as 
the individual or class would have had and may conduct the 
proceedings in any manner he considers appropriate. 


--Remedies 


The remedies available in this situation should be 
the same as those awarded upon a successful civil action by 
the individual or class°? and any money received by the 
Director, excluding costsyan) thesactronscshould be pardvco 
the consumer or class. 


Private Enforcement. 
(it) The crtmtnal actton. 
--Procedure 


The private right to bring a criminal prosecution 
in summary conviction offences exists now under the Criminal 
Code. Under s.723, proceedings are commenced by laying on _ 
information. Under s.735 the summary conviction court pro- 
ceeds to hold a trial when the prosecutor and defendant ap- 
pear and the definition of prosecutor includes "an informant", 
or in other word: the person who lays an information. We 
propose no change in these existing procedures. All viola- 
tions should be capable of being proceeded with summarily (as 
the amendments to the Combines Investigation Act propose). 


-~-Defences 


The defences outlined on page 325 above pertain 
equally to criminal actions brought by individuals. 


--Sanctions 


Whether the action originates with the Attorney- 
General or an individual, the sanctions available should be 
the same. However, the severity of the criminal sanction may 
differ as the individual is limited to prosecuting summary 
offences. The procedures for application for compensation at 
the time of sentence and the availability of ancillary admin- 
istrative relief are also the same procedures outlined on 
pages 325-328 above. 


<= 


(tt) The admtntstrative actton. 
--Procedure 


The proposals in this section for the most part 
follow the existing precedents in the Alberta and B.C. Acts. 
We propose that an individual or class of consumers should 
be given the power to bring an action for administrative 
relief. Using one of two options, either he (or they) can 
apply to the Director to bring the action in which case the 
procedure follows the proposals outlined On pages 328, 329, 
or he can commence the action himself as under s.1l of the 
Alberta Unfair Trade Practices Act and s.16 of the B.C. Trade 
Practices Act. 


Following these provincial precedents, we recommend 
that an individual consumer or class of consumers be permitted 
to institute proceedings against a supplier who has engaged 
in a contravention of the Act. 


--Defences 


Thesdéeferces?to this typeof action. are ‘the :same‘as 
to an action brought by the Director, noted above on page 329. 


--Remedies 


_ The remedies available to the individual class are 
the same as noted on page 329 above in the discussion of the 
remedies available in the context of an administrative action 
brought by the Director. 


(tit) The etvtl actton. 


--Procedure 


Under s.31.1 of the amendments to the Combines 
Investigation Act, an individual may bring a civil action for 
loss or damage caused by violation of the Act. The B.C., 
Alberta and Ontario trade practices legislation also confers 
extensive rights of civil redress on consumers. We propose 
no substantial change to these provisions except to empower 
a class of consumers to sue in respect of similar violations. 
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--Remedies 


The remedies available to an individual or class 
should be those remedies proposed in the conclusion to 
Chapter IV. These include rescission, damages and residual 
relies: 


Costs in Enforcement Proceedings 


(7) The Dtrector's costs. In a criminal or ad- 
ministrative action, we propose that the court be empowered 
to order costs to4the Directon/of ¢the .investhzatzon irequined 
prior to the action as is presently the case under s.16(3) 
of the B.C. Trade: Practices Act. Where the Director conduces 
a substituted civil action, the costs of the action should 
follow the eventaspisythe usualyrule: 


(it) Individual or class costs. As we noted in 
Chapter IV, the potential financiahsriskstanyvol ved yinseiwi} 
litigation represent the major constraint in bringing actions 
particularly in. réspect of .small claims... Ingtbatechapter, we 
discussed means of eliminating in part some of the more com- 
pelling.financial ¢onstraints.. In -respectsofitelassvactions 
one of these solutions. proposed focused on a different cost 
structure than presently exists:..dan,partileubar: a, one-way 
costs rule for class, claims. Thus, 2nea privately sponsored 
criminal, administrative or civil action, in the.event of 
successful indeminification should be made on a solicitor/ 
client,basis re, However, a thesaction fai lshenoxsonder tor 
costs should be made unless the action was frivolous or 
vexatious. Class costs of making applications for compensa- 
tion at the time of sentence in state-sponsored criminal 
proceedings or prohibition order proceedings should be award- 
ed on the same basis. Awards or costs in individual suits 
should allow existing rules in respect of civil claims and 
orders for costs of application for relief in state sponsored 
civil actions should similarly follow the event. 


Legal Aid. As an individual or class is only fully 
indemnified against costs in the event of success, the con- 
Sumer's own legal costs in the event of an unsuccessful action 
may still present a serious financial disincentive to sue. AS 
noted in Chapter IV, s.170 of the Australian Trade Practices 
Act provides a partial solution to this problem in allowing 
an individual to apply to the Director for a grant of assis- 
tance to undertake private enforcement initiatives having 
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prima facie merit. We propose that the government consider 
the advisability of enacting a provision similar to s.170 
but extending it to cover a class application as well. 
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V. Footnotes 


The general prohibition has not been taken from one 
specific source as have most of the specific prohibi- 
tions, but rather represents an amalgam of the major 
features of the provincial Trade Practices: Acts, re- 
drafted to accord with our own recommendations. 


Cf. Alberta, Unfair Trade Practices Act) s./4)) (dy). 
Ontario, Business Practices Act) s. *Z(art ey ALC 
Uniform Consumer Sales Practices Act, s. 3(b)(1);3 


Australia A Trade (Praetides Acts seussteyn’ WR peluaue 
Deserip tons Act, "s./ 72 Ce pea Cece: 


Cfe Alberta, Unfair virade’ Practices Wet prise blab a: 
Ontario sy ‘Business Practices Act. 's.. 2(a).(aay 3 Uso, 
Uniform Consumer Sales Practices Act, s. 3(b) (9); 


Australia; ‘Trade PracticessNct?) st 53a (ay rade 
DESCKIPtions Acts rs. ire) 


Cf. Alberta) Unfair ‘Trade Practices. Act, so 417) (dy Gr); 
Ontario; Business ‘Practices Act, s:°2(a) (i239) 3) U.S2, 


Uniform Consumer Sales Practices Act, s. 3(b) (2); 


Australia, Trade Practices ‘Actos, 53 Ca}. 


Cf. Alberta, Unfair Trade Practices Act's) 40) )tatiy): 
Ontario, Business ‘Practices Act. °S., 2fa) (4) 5 > Usk 


Uniform Consumer Sales Practices Act, s. 3(b) (3). 


CE. Albértay Unfairiirade Practices: Act. "1 Al) fa). ty) 
and )(vi)}* © Ontario 9 Business Practices Nct jis ote) tiv); 
U.S., Uniform Consumer Sales Practices Act, s. 3(b) (3); 
Australia; Trade’ Practices Act) (sy? i56(b) 


Cf, Alberta, Unfair Trade. Practices Acts is 4G i pid) vin): 
U.K, ‘Trade UDescripel ans Act, ts) 320) h4 


Cf. Alberta, Unfair. Trade Practices Act, Ss. 401 )ila) vida). 
Ontario, Business Praétices. Act. 13(a) vi) US 2, 


Uniform Consumer Sales Practices Act, s. 3(b) (4). 


Cf. Alberta, ‘Unfair iTrade Practices: Act) s 74 (1) tdriaxy; 
Ontario, Business ‘Practices: Ace, is 2a) (vin); “sae: 
Uniform Consumer Sales Practices Act, s. 3(b)(5). 


Cf. Bee, Frade Practices Act rs, 25) Cap? Onearie. 
business Practices Act, s, Zlabtvirily iBall €-2..ecnere 
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14 


15 


16 


hae 


18 


19 


20 


21 


oe 


Zo 


24 


25 


eee Pe ha 


Ch wNiberta Unfair, Trade: Practices: Act;''s. 4(1) (d) (xi); 
Oneerroenbusiness Practices) Acti, s'o'20a) (x) “ences 
Unitorm Consumer Sales Practices Act, s. 3(b) (8); 
Austratialy Trade ‘Practices Acti! sii/53i(e),; 


Crs Milverta, Unfair Trade Practices Act ,:(s44(1)'\(d)({xii); 
(iii grupusiness Practaces Act,.s. 2(a)(ix); U.S... 
Uniform Consumer. Sales Practices Act, s. 3(b)(7); 
Austireiia,) Trade PracticesMAct ise 53.0£)": 


bia Wiberta, Unfair Trade Practices ‘Act Ss i(401) (dj txiia): 
Ontario, Business Practices Act, s. 2(a) (xiv). 


Cf Alberta, Unfair’ Trade Practices Act, (sna) (d)-( xiv}; 
Ontarie. business Practices Act; s.. 2(a)(xii)s U.S?, 
Uniform Consumer Sales Practices Act, s. 3(b) (10); 
Busta a, }) i radevrractirces Actes) 54(¢) x 


Ch Atoenta | ‘Unfatri Trade: Practices Act)\S'."4@1).0d)(xv1); 
COntarrovy business Practices Act ,."s. 2(ayiGxi). 7 


Ct. VE ee Trade, Practices Act, S.i2(d)(p) 2 
CfiwAthberta, Unfair/'Trade’ Practices: Act ,.-s') 401) (d)(xvili). 
Ce tteeay ar irade Practices Wetys) 213) (r)% 


CiapinGes.. Ss. 396.4 )) > Australia, Trade Practices 
Rev yee Sh: 


CésiAustralia, Trade Practices Act,.s. 61, The defini- 
tion Of pyramid Selling contained im $7156 SCT) of Bill 
C-2 should be retained. 


Ofe Piste. 2) 154635702; Australia; rade Practices Act, 
Svea Ae. 


Gheeidece? 6S. S65R( I) U.K. Trade Deseriptions Act 
Sa oeta yn 


Gf. Ki, Trade’ Descriptions Acty st r2(Ct). 
Gf. U.K., Trade Descriptions Act, s. 2(h)(1). 


Cf. Ontario; ; Business (Practices Act, 's. 2(b) (vii). 
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Cf. B.G., Trade Puactacesi Aciiats + G2 ylajcm Ontario. 
Business Practices. Act,A S62 (Ditwa las 
cf. Albertay Unfair Trade aPractices Acts i2«4¢inb)s 
Ontario, Business Practices Act .)S7ezib) ilo Uso, 


Uniform Consumer Sales, Practices Act, is. 3S(c)}()) ; 


Cf. Ontario, Busaness. Practaces: Act seSee2t)) (aaeinll .S., 
Uniform Consumer Sales:.Practices, Actiacs. 3 tc)iiZor. 


Gf... Ontario 2 Business (Prat titees” Acta si 2(ialand) 2 41S ay 
Uniform Consumer Sales’ Practices: Actes Sic 4a 


Of. Ontario, “Bus imesis:; Prattices’ Acters. 2¢bdsaginw).: 

Cf Ontario, Business, Practices Act,s..\2( bs vas 

See Sections 46 54.8079, 01 the BoC. #ivade.Practices 
Ach, SiectionseS,, 6. 7iecnt Son ithe Alber tarydintai 7 
Trade Practites' Act, and isin Sand, LLG) of the Ontario, 


Business Practices Act. 


See Si LOUGr the BIG wibcaues LaGuEces AGunOntms tem Zs On 
the Alberta, Unfair) Trade! Practices, Act. 


B.Cu;) Trade Practices Neth Sie M4ves*h lbemta , Untate Trade 
EVaACEUCCS NCE se poh bo 


beG., Drade Practices Act, S. 41ia)-. 


BuGy, jradecPractices Act isi5 4 Chey Ontario. Business 
Prac tices PACT Susp oy 


See pp. infra on the’ ‘co-operation between the provinces 
and the Federal government. 


Alberta, Unfair Trade Practices Act, s. 5(a); B.C., 
TradecPracticeswAct . si. 78 (igh) ontar no... (Bits iess 
Pracoices Act... 5. “lies Comb mies: Investtoat tonerer , 
Seo Dy x 

Combines .InvestigationvActous evoke) + 


B.Go, Trade Practseces Act, §,. 41 clz 


B.uGy tTraderPractices ict = Sx 4 ah. 
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B.GsyeeradelPracticéseActjosyT4¢e)s7 Ontario, eBusiness 
Proceives nce, S. 5): 


Aibentagi@UntainiPracticéssActs tse t5(b}5i bBeGs,-Trade 
PracezéesvActyes .o8({lk} “Ontario? Business Practaces 
Ret o.eet; Combines InvestigationvacterseS . 


Ripe peawnUntair Practices Act, S. 72  B.C., Trade 
Praceices act, S: 93) “Ontario, Business Practices Act, 
Se comomnes Investigation Act, si) 10) 1. 

Pio wei rede, Practices Acti: 5. S5(d). 

See Chapter 11. 

Pras alot) (a) (bd) of the Alberta, Unfair ‘Practices Act, 
Sowa reD) Of the B.C... Trade Practices: Act? is. 9th) 
OP thesontario: Business Practices Act, 


pee ivdae Practices Act. si 15(1) Ce}. 


Pecowiradge Practices Act. S.) 15(1):(d)s. (cf. ss FOLE Ce) 
Ribertas Untair Trade Practices: Act; s. 9(1), Ontario, 


Business Practices Act. 


ie penea. Wntair Trade Practices Act, si. 10GHi(d), 
Pewee trade Practices Act,."s: I5(1) (é)% 


Come vG.. trace Practices: Act, -s.°1601); Alberta, 
Untary Trade Practices: Act; s. 16 in respect to correc- 
tive advertising following a prohibition order. 

Pe Ceemieade: Practirees Act, Ss» LS(1) (4). 

PeC Mu ivacertractices Act, iss (1SC1)th)- 


Boce trade Practices Act, s. 25(d)3 Ontario; Business 
Practices Act, Ss. 9C2) . 


See section 16(1) of the B:C., Trade Practices) Act. and 
eeto of tie Alberta, Uniair Trade Practices Act 


Alberta, Unfair Jrade Practices, Act, s. 12(2)(c)- 


Cf. B.C., Trade Practices Act, s. 16(1)(a) and Alberta, 
Unfair Trade Practices Act, s. 12(2)(a). 
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Alberta, Unfart Trade: PracticéseAcc is iss ere. Cc 


aie 


Tradé Practices: Acts. 24. 


See) "--Remédies", infra; page-334)) and “Proposals) for 
Reform of Consumer Remedies" in the last section of 
Chapter TViipeg27o0- 
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